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_ much greater, and frequently perhaps insuperable. 





} ! 
| “hat the difficulty of obtaining relief by the agency of the Judiciary is | vernment? By that restriction, Congress may only appropriate mo- 
The reason is ob- | ney for certain objects. 


These objects are precisely enumerated, and 


vious. In most cases, the law complained of will be founded on mixed | the requisite appropriations for them are limited, if not precisely ascer- 


motives; some part of the duty will be for revenue, and the remainder | tained. 


| for the protection of the similar domestic product. 


But whatever funds are raised by the exercise of the powers 


To the extent to | of Government, Congress will surely appropriate to some objects; to 


| which revenue requires it, the duty wiil be necessary and lawful. But | do which, they must either expend much wore on those within their 
this discrimination the courts cannot make, even if a particular duty | Jurisdiction than is consistent with the spirit and policy of our Govern- 





forms part of a system which must be considered in connection. 


could be considered by itself; much less can they do so, when each | ment, with the harmony of our political system,and even with the safe- 


ty of our republican instituions—or they must take other objects with- 


| Bat even if it were admitted that usurpations of this kind could not |!" their jarisdiction by the usurpation of powers not granted. On the 


In my last lecture, the arguments of Mr. Madison in support of the | in any case be detected or prevented, this consideration would only | ®t restriction, therefore. both’ the others depend. If it be dispensed 


constitutional power of Cougress to pass laws for the purpose of en- 


show the danger of such usurpations; it could not be relied on to juasti- 


| With, itis not possible that they should be observed; and an exemp- 


couraging domestic manufactures, were given. Those arguments, con- fy nor to disprove them. And the inquiry we are now engaged in, re- | 40 from all of them will convert our Government into a despotism. 


taining or suggesting every thing perhaps that can be offered on that 


gards the constitutional and rightful powers of the General Government, 


| Whoever attaches their due weight to these considerations, must at 


side, are entitled to great attention, whether we covsider their intrinsic not the means which it possesses of transcending its powers with im- | least doubt whether the power to regulate commerce includes the power 


weight, or the respected source whence they emanate. 


It may be, that Congress 
may.so mask this and many other usurpations under the forms of the 


Ou the one) punity, nor the means which those who suffer by its encroachments | to lay daties to any extent or for any purpose; beyond all question, they 
hand, no adverse prepossessions should be permitted to diminish their | possess of exposing and redressing them. 


just force; but, on the other, no sentiments of respect and veneration | 


| prove the necessity of confining the power, if it may be thus deduced 
}atall, within very narrow limits. But waiving them, and admitting 


i 


for their author should be allowed to coufer on them undue influence. | Constitution, as seemingly to exercise only their legitimate powers ; bat | that the former power includes the latter, we come then to the next in- 


We should examine them candidly and dispassionately, yet indepen- | 
dently, neither permitting our judgments to be warped by prejudice, | 


they do not, therefore, the less violate the charter which they profess to 
respect. ‘To defend such encroachments on the ground of the facility 


| quiry, does the power thus derived * embrace the object of encouraging by 
| duties, restrictions and prohibitions, the manufactures and products of 


nor swerved by authority, fiom that conclusion to which truth, and | with which they may be committed, and the difficulty with which de- | the country ;’ in other words, does the power to regulate commerce, not 


justice, and fair argument, shall lead. In this spirit, | propose to examine 
them. 
The clauses in the Constitution from which this power has been | 
deduced, and which are referred to by Mr. Madison, are the following. 
* Congress shall have power— 


tected, is to advance the principle that impunity is the test of right 
—a principle as inadmissible and monstrous in polities as in morals, 
and which would equally in both justify any other act of treachery or 
crime. ; 
In this view, we may confidently conclude, that the imposition by 


only include the power to Jay duties, but the power to lay them for this 
particular purpose. Mr. Madison maintains the affirmative for eight 
reasons. ‘These we will now examine. We are told that— 
| “J. The meaning of the phrase ‘to regulate trade,’ must be sought 
‘in the general ase of it; in other words, in the objects to which the pow- 


To lay and collect taxes, duties, imposts and excises, to pay the debts | Congress of any other or farther duties than are required for 1evenue, is | er was generally understood to be applicable, when the phrase was in- 
and provide for the common defence and general welfare of the United | 4" exercise of authority not granted by this clause, aud, so far as the | serted in the Constitution. 


States; but all duties, imposts and excises shall be uniform throughout | 
the United States ; 


claim is derived from it, a usurpation of power. 
Accordingly, Mr. Madison does not attempt to deduce the rightof Con- 


| 2. The power has beew understood and used by all commercial and 
_mauufacturing nations, as eubraciug the object of encouraging manu- 


To regulate commerce with foreign nations, among the several States, | £188 to encourage manufactures by protecting duties, from this source. | factures. 
I 


and with the Indian tribes.” 


fe derives it from the subsequent clause conferring on Congress the 


| 3. This has been partienlarly the case with Great Britain, whose 


Although Mr. Madison dedaces the power from the latter clause, yet | power to regulate commerce, which, he thinks, includes the power to lay | commereial vocabulary is the parent of ours. 


as others have deduced it, and Congress seem, from the language of | 
the laws passed on the subject, to deduce it from the former, we will | 
first inquire how far it justifies the claim. | 

Putting out of view the absard constrnction of this clause, which | 


uties. 
The encouragement given to manufactures is certainly effected by 


iunpose them be derived. We have seen that the clause which express- 


4. Such was anderstood to be a proper use of the power by the 


| States most prepared for manufacturing industry, whilst retaining the 


| means of duties on foreign articles, from whatever clause the power to | power over their foreign trade.” 
- ' 


The firstof these reasons contains the major proposition, and the 


would erect into distinct and ajl-comprehensive powers, the words, ‘ to ly confers the power to lay duties, does not authorize their imposition others the minor proposition-, of the argument. They will, therefore, 
pay the debts and prov ide for the con:mon defence and genera! welfare,’ | for any other purpose than revenne, and consequen«dy restrains the exer- _be considered in convection. 


itis obviously susceptible of buttwo constructions. Either it was intended , ise of the power to this single object. Butit the same power be implied- | 


Admitting the practice of other nations to have been that asserted, it 


to confer on Congress the distinct power of raising money by laying ly conferred by another clause, without the restraint annexed to the | may well be questioned, if it should have much infiuence in determin- 
and collecting taxes, along with restrictions regarding the mode in which | €*Ppress grant, or any similar one, the power thus derived may, it is | ing the construction of the powers vested by the Constitution in the 


they should be levied, and the general objects to which, when levied. the | 
money should be appiied; or it -was i to confer on Congress the | 
power of laying and collecting taxes as a means, not of raising | 
money svlely, but of accomplishing im aay manner the enamerated ob- | 
jects of their jurisdiction. Upon the latter construction, the words, ‘ to 

lay and collect taxes, duties, imposts and excises,’ like the preceding | 
words, ‘ Congress shall have power,’ must be taken as forming a part | 
of each of the subsequent clauses of the section. Independently of the 

conclusive objection to such a construction, farnished by the arrange- | 
ment of the clauses, it is clearly inadinissible for the additional reasons, | 
that the power to lay taxes has no connection with the grants of power | 
contained in several of the subsequent clanses—as those conferring the | 
power to establish a uniform rule of naturalization, and uniform laws 
of bankruptcy, to secure to authors and inveutors the exclusive right to 
their writings and discoveries, &c; and, with the exception of that con- 
ferring the power to regulate commerce, the only connection which it) 
can have with any of them, is, that by means of it the funds required 

to carry their objects iuto effects are obtained. The former, therefore, 

is the only construction which the clause will admit—that it was intend-_ 


supposed, be exercised for other objects. It is with this view, that the 
authority in question is attempted te be deduced from the power to re- 
gulate commerce, rather than that to lay taxes. Let us inquire, if it be 
fairly deducible from that power. P 

Mr. Madison begins, as we have seen, with assuming the proposition, 
that the power to regulate commerce incli\les the power to lay duties. 
He then attempts to prove that, under this anthority, duties may be laid 


for the purpose of encouraging domestic manufactures. These two | 


propositions will be separately considered. 

Conceding that the power to regulate commerce would include the 
power to lay and collect duties, if this latter power were not expressly 
granted, (though it will be hereafter shown that it would inclade it to 2 
very limited extent,) there is certamly strong ground on which to con- 
tend, that, being expressly granted, it cannot be implied from the power 


to regulate commerce, or any other power. To the express grant of the 


power tu lay duties, are annexed three limitations; they must be imposed 
for the purpose of revenue—they must be uniform throughout the United 
States—and they must, when levied, be appropriated to pay the debts, 
and provide for the common defence and general welfare; these general 


| Federal Government. In other countries, indefinite and unlimited 
powers are exercised by their Governments. It is consequently unne- 
| cessary to determine the extent of any particular power, or to deduce 
| from it the right to exereise any particular authority. The practice re~ 
ferred to amounts, therefore, te nothing more than a mere classification 
of laws. In making this classification, convenience of arrangement, 
‘rather than aceuracy of definition, is regarded. Each head is made 
sufficiently comprehensive to include the various enactments referred 
to it; whilst, not unfrequently, these enactments are very far from being 
identical in their objects, or deducible from the same power, if it were 
‘necessary to refer each to its appropriate power. Here the powers of 
‘the Federal Government are limited and enumerated, and every exer- 
cise of authority by it is no farther valid than it can be shown to be au- 
\thorized by a specific grant. To apply to the construction of these 
grants, and in ascertaining their extent, the rule sought to be deduced 
‘from the understanding or practice of other countries, would amount 
w little less than conferring on our Government the powers of theirs. 
Nor is the reference which, with the same view, others have made to 
our colonial history, more appropriate. The Parliament of Great Bri- 





ed to coufer the power to raise money, ander the accompanying limita-' expressions being restrained by the express enumeration of objects con- | tian, it is said, possessed the power of regulating the trade of the colo- 


tions, as adistinet and independent power, except so far as it may be | 
restrained in the amount to be raised by the enumerated objects of Fe- | 
deral jurisdiction. | 
In relation to the authority of Congress in the appropriation of the 
funds thus raised, different opinions are entertained. Whilst in the | 
— of Mr. Hamilton, and those belonging to his political school, the | 
objects to which they may be ype are no less comprehensive | 
than the payment of the public debts and the providing for the common | 
defence and general welfare ; in the opinion of Mr. Madison, and those | 
who maintain the reserved rights of the States, these funds can only be _ 
applied to those objects which are within the enumerated authorities | 
vested in Congress—by which enumeration. the generality of the terms | 
contained in this clause, is, it is contended, limited and explained, as to. 
the objects of appropriation, and consequently, as to the amount to be 
levied. But, according to the opinions of both parties, recenne, the 
a of money, is the eager mF ag for which the taxing power | 
must be exercised. They only differ as to the objects on which, when | 
levied, the money may be expended, and, by necessary consequence, | 
as to the amount which may be rightfully levied. 
This being the unquestionable construction of this clause, it is im- 
possible to dedace from it the right to lay duties for the regulation of, 
commerce, or the encouragement of manufactures, or for any other ob- 
ject than revenue. If the opinion of Mr. Hamilton be correct as to the | 
authorized. objects of appropriation, the revenue, when collected, may 
be expended in bounties and premiums to manufactures and others: | 
but still the duties nrust have been laid for revenae, and with a view to | 
that only, because that is the sole immediate purpose for which the pow- 
er was conferred. ‘To impose them for any other parpose, is to pervert | 
the power from its object. And as the parpose for which a power 
is granted, constitutes an inherent and essential limitation of it, which | 
those invested with it can no more disregard than the most express | 
terms of limitation, such a perversion is a virtaal usurpation of autho- 
rity. It cannot be denied, that this usurpation may occur ander cir- 
cumstances which render it not easy to determive its true character; 
since the inquiry to be made has reference to the motives of Congress, 
rather than to the provisions of the law. But when it is recollected, 
that the amount of revenue required by Government is capable almost of 
precise ascertainment—that the rate of duties necessary to produce it 
may be easily approximated—and that the imports are well known on 
which these duties should be laid, if revenue alone be the object, and 
the uniformity of contribution by all the parts of the Union which the 
Constitution prescribes, be contemplated—and when, moreover, it is 
borne in mind, that motives are deduced from acts, even in those cases 
where they are attempted to be concealed—little difficulty can arise in 
ascertaining the character of any duty or system of duties which Con- 
gress may impose. If it cannot he ascertained by meansof the tests 
sug 
posing jts unconstitutional character to 





be established, it is conceded 


, it will certainly not be very important to discover it. Sup- | 


fided to the Vederal jurisdiction. 

If the same power be implied from the power to regulate commerce, 
it must either be es subject to the same restrictious, or as independent 
of them. 

If as subject to them, nothing is gained by implying it, and it is there- 
fore needless to imply it. 

If as independent of them, then the restrictions annexed to the e- 
press grant become wholly imoperative and useless, because Congress 
may at all times render them so, by exercising the power under the 
implied instead of the express grant. The consequence would be, 
that Congress might at pieasure impose duties to any amount, levy 
them on particalar States, and appropriate them to any purpose; and 
this, notwithstanding the care and solicittade manifested by the framers 
of the Constitution, precisely to define the powers and limit the disere- 
tion of Congress on all these subjects. This power to regulate com- 
merce, thus construed, not only destroys that equality of rights intend- 
ed to be secured to the Siates by the Constitation, bat it contains within 
itself a principle which destroys every limitation on the powers of the 
Federal Government, since a Government which is unrestrained in the 
raising of money and the appropriation of it, is practically withont limit- 
ation of powers. Such a construction is altogether inadmissible; it 
would net only violate the best established rules of interpretation, but it 
would entirely change the character of our Government. 

It may perhaps be suggested, in order to avoid this consequence, that 
the implied power is subject to some ouly of the restrictions acecompa- 
nying the express grant of it. To this it may be replied, that any dis- 


| tinction which may be made between them is entirely arbitrary, and 


unwarranted by any thing contained in the Constitution. The inyplied 
power is subject to all or none of the restrictions anuexed to the express 

ower. But admit that the distinction may be made. There -> be 
no doubt that the first restriction is that from which it would be he!d ex- 
empt, and the two last those to which it would be held subject; in other 
words, it would be contended, that duties may be imposed for the regu- 
lation of commerce instead of for revenue—but must be uniform 
throughout the United States, and when levied must be appropriated 
to the objects prescribed. This construction seems, at first view,to ob- 
viate the difficulty resulting from exempting the implied power from 
the restrictions on the express; but, in reality, it by no means does so, 
Whilst duties are imposed for the sole purpose of revenue, the uniform- 
ity of contribution required by the Constitation may be easily obtained. 
But if they may be laid for any other pa , gross practical inequali- 
ty is the unavoidable result. Again; whilst duties are imposed for the 
sole pu of revenue, their amount is necessarily regulated hy the 
wants of the Treasury for those objects confided to the care of the Fe- 
deral Government. ‘But if they may be laid for the purpose of regu- 
latimg commerce, their amount is illimitable, and may exceed the 
wants of the Treasury by countless millions. What then becomes of 
the restriction which controls the appropriation of the funds of the Go- 


' 


nies, and under this power, the right to lay duties to any extent for re- 
_gulation; and that the chief and admitted object of all parliamentary 
regulations of our trade, was the encouragement of their own products 
and manufactures. It is thence inferred, that the power to regulate 
commerce, contained in the Constitution, admits a similar application. 
In answer to this argument, it may be confidently maintained, in the 
first place, that England never rightfully possessed, or was admitted by 
us to possess, the unlimited powers she is alleged to have exercised. In 
| support of this proposition, it may be sufficient to refer to the authority 
‘of the Virginia Report of "99. In that justly celebrated State paper, it is 
said, in reference to this subject, that ‘the British Parliament was al- 
lowed to regulate the trade with foreign nations, and between the differ- 
ent parts of the empire. This was, however, mere practice without 
right, and contrary to the true theory of the Constitution. As long as 
this regulating power was confined to the two objects of conveniency 





soouer was it perverted to the selfish views of the party assuming it, 
than the injured parties began to fee! and to reflect; and the moment 
the claim to a direct and indefinite power was ingrafted on the prece- 
dent of the regalating power, the whele charm was dissolved, and 
every eye opened to the usurpation.. The premises, therefore, on 
which the argument rests, are not conceded. But if they were indis- 
putable, the conclusion drawn from them would yet be fallacious. It 
is a well known and fundamental principle in the colonial policy of 
England, to make the interests of her colonies subservient to her own ; 
and to attain this object, she claims the right of monopolizing their com- 
merce and their markets, and of excluding from them, or admitting on 
such terms asshe pleases, all foreign productions. If this right of mo- 
nopoly existed, the powers said to have been exereised were justified 
by it; and the encouragement of British manufactures was the legiti- 
mate and necessary object for which they were exerted. But it was 
this assumed general right. and not the specific right ‘ to regulate trade,” 
which authorized the regulations that were adopted, and sanctioned the 
object songht to be effected by them, if anv such authority and sanetion 
there were. When it shall be shown that the same relation that existed 
between England and her colonies, exists between any portion of this 
Confederacy and the remainder, then, and not til then, may any argu- 
ment in regard to the extent of Federal power be derived from the re- 
gulations to which we submitied daring our colonial state. 

The authorities, therefore, to which appeal has been made, for the 
purpose of showing the previously established signification of the 
power ‘ to regulate trade,’ are wholly inapplicable. This specific pow. 
er, no nation nor any Government, except our present Federal Govern- 
ment, has ever had occasion to define. 

The power to regulate commerce, like all others of the grants of pow- 
er contained in the Constitution, must be according to the 








intention of the parties to the compact, to be ascertained by the terms 
employed to express this particular grant, by the context of’ 


the instru- 


an ne 


NO. 51. 


and equity, it was not complained of nor much inquired into. Bat no . 
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ment, and by the general objects and character of the Federal Go- 
verument. [Chat intention, so far as Ht can be thus ascertained, we 
shall find to be unequivocally adverse to the construction of this 
power, uuder wich is claimed the right lo encourage duinestic mauu- 
factures 


Prelimimary to the views whiel 


h will be offered in support of this 
Opinion, itis Hecessary to understand the mature of that encouragement 
to mauufactures, the right to bestow which is alleged to be meluded 
On this point, there can be no 
The encouragement is by means of duties on foreign ar- 
Aud these duties, as admitted by General Hamilton in ins Re- 
on Manatactares, *evidendy amount toa virtual bownty on the 
, charges on foreign articles, 








m the power to regulate commerce, 
dispute. 
ticles 


mort 
i 











gdumeatic tabdrics, 
| 


since, by enhancing the 


they enaly national manafacturers to audersell all thew foreign 





competitors ;’ and the addition te tae p f atecles produced by therm, 
‘causes an extra expense to the community, for the benetit of the ao- 
mestic manufacturer. These datics, therefore, are bounties, paid by 
constimers, io the nature of taxes, ! he most part tinine diately to manu |} 
factu x ind their avewed purpose avd eheci are, lo givea circction 
Lo mmdiy il capital and radustiy, dificrent trom thai wWaich it would | 
ot Wis Whe acter. then. of this nght of encouragement 
claimed for the Federal Government, is, a nght to nmpose taxes on the | 
whole p 0 i nited States, to raise bountves for sach particular | 
mauutacturers | classes, as Congress may think proper to aid and | 
ern 2 nieaus thereot. ( ougress inay resuiate and coutrol 
ihe o = of the peopie. ' | 
Vast vit intended to be conferred on the Federal Government? 
And st. can any sach intention be deduced, on any fair constraction 
of it. from the clause containing the grant of the power to regulate com- | 
mer T it clause mom the. words > ‘Congress shall have power io | 
regulate commerce with foreigu uations, and between the several States, 
and w he Indian tribes.’ 
This clause is regarded by Mr. Madison and others, as conferring the 


de,’ and 1s accoraims vy referred to by ihem astlu 


Without by any me 


power “lo re sulate tra 


j | . 
Were - ex.s ssed. iis C mMmceaing that, thus lili- 


i 


Gerst t admits the construction Urey give to tt, it may well be ques- 
tioned, rf tie powel granted by iis «€ ju vaienttoa power ‘to regulate 
trade.’ Trade and Commerce, though trequently employed mdilferenut- 


ly to express the meaning of the latter, are vet, in strictness, Very far 
Commerce means * mntercourse, * the 


exchange of one thing for another.’ 


from beme convertible terms. 
Trade includes this, and soime- 
whether in Ccom- 
Accordingly, we say that a man 


, 


thing more—‘ ocCupation, * part ular employment 


merce, agriculture, or manualactures. 
8 engaged in the trade of a merchant, pianter, carpeuter, Ge. Incaning 
thereby to express his pursuit, occupation, euiploytnent, The word 
itis obvious, would be entirely inappropriate in this ap- 

Not onlv is this distinction between trade and commerce 
established in common language, but the laws of England, 
which furnish the basis of ours, and whose phraseology we have adopt- 
ed, also recognize tt. In proof of this, tt ts only necessary to refer to a 
inthe fourth volame of Blackstone’s Commentaries, in which 


* fonmnerce, 
plicat ni 


perl cti' 


chapter 


| merce, and not from the power to encourage manafactures. 


|tieons upon them as they thought proper to impose, 


In other 
words, admitting that Congress have no power to encourage manufac- 
tures, they yet contend that Congress may make the enconragement of 
mauufactures the object to be etiected by the regulation of commerce. 
in this manner, they suppose that no ungranted power is exercisied; but 
that the end p.oposed is attained by means of the power expressly grant- 
ed. ‘The inquiry has then to be made, can the power to regulate com: | 
merce be legitimately so appled. 
In order to solve this inquiry, it would seem only necessary to state 
clearly the proposition which it involves. ‘To Congress has been de- | 
nied the power to regulate or evcourage smanufactures—bat to them | 
has been given the power to regulate commerce; and the proposition ts, | 
that Congress may exercise the prohibited power by means of that | 
which is granted. Its mere statement renders any other refutation of 
it Unnecessary jis lmMpoerlance, however, may just ya more parucular | 
cousideration of i, 





] 
| 


As has been already remarked, the nature and functions of commerce 
are entire! agneniture and manufactares. By 
by the former, transferred and ex- | 

old Confederation, inducing the ; 
adoption of the present Con-tiution, it ts beleved that the want of | 
power te Cr ntrol or to influence the productions of the Siates was never | 
mciunded ? 


y distinct from those ol 
: — 
the two ialter. products are created— 


changed Among ine dei ets of the 


’ 


it was not doubted tuateach State would produce those articles 
non oF | 
| Government Was ever considered necessary to secure this ob- 
ject. But in regard to the exchange of their productions for those of fo- 

reign nations, the States, or rather those having any thing to exchange, | 
found themselves incapable of maintaing this interest. ‘Their separate 
regulations were evaded and rendered ineffectual by means of the rival- 
ships and conflicting regulations of their neighbors; and thus foreign 
nations were enabled to prescribe the terms ol intercourse with them, 
aud to obtain all the advautages of their commerce, with such restric- 
Even those States 
who possessed few or no subjects of commerce, were injuriously affect- 
ed. as carriers, by foreign reenlations. All the States, therefore, were 
willing to commit this interest to the care of a general authority, com- 
petent to enter into and enforce commercial treaties, ‘ to compel foreign 
countries to bid against each other for the privileges of our markets,’ to 
negotiate for commercial privileges in the dominions of other countries,’ 
and to secure‘ an active commerce in our own bottoms.* The producing 
States expected thereby to establish fuir and profitable exchanges with 
foreign nations, and the navigating States to be secured in a just parti- 
cipation in the privileges and profits of the carrying trade. According- 
ly, Congress was invested with the power to regulate commerce with 
foreign nations—a power intended to operate externally, not internally to 
coerce other nations into just terms of itercourse and trade, net to pre- 
scribe to the States the subjects of that trade, or in any manner to inter- 
fere with or control their pursuits. ‘To apply this power to the purpose 
of encouraging manuiactures, is, therefore, a gross perversion of it. 
By such an application, the productions of the States are placed under 


ior WoIch is siinMatop and circumstances best ad ipied it. No | 
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i . _ \ . on 
are euumerated the various otlences agams! trade. Among others, are 
mentioned, as of this deseription, usury, cheating, movopolies, Compi- 
' 


nations among victuallers or artificers to raise the price of provisions OF 


any commodities, or of labor. and exercistug a trade in any town wilh- 
‘These are 
otlences which unmediately concern trade iu its extensive signihcation; 
but few of them seem to have any v« ry aires tana per thiiae up} lication 


ont having previously served as an apprentice seven years. 


tocommerce. The meaning of the terms trade and commerce bemg 
different, there must of necessily exist a corr ‘sponding difference in the 
p wers ofr suating them To aitihe subiecys ennmerated by B! eke 
stone and many others, a general power over trade, construed accord- 
ing to the understanding aud practice of otver natious, might extend; 
but no one has yet intimated that they are within the scope of the pow- 
The power to regniate trade may therefore be held 
much more coinpreheusive than that co reguiute commerce. 
TT "u f 


er over coimmimperce. 
li may 
: the power of regulating the occupations and pursuits of society, 
which the power over commerce can not iiciude, unless, indeed, this 
power exteud to objects not embraced in the siguiication of the ‘erm. 
But if there be a difference between the power over trade and that over 
commerce sinply, how much greater ts the difference between the pow- 
er over trade, 2nd that over foreign commerce ? 

The construction of this grant should be made, not on what may be 
deemed equivalent to if, but on the words of the clanse contaiming 
it. Thas construed, its meaning would seem scarcely to admit of con- 
troversy. 


: 
’ 


‘There are three great branches of productive mdustry—agricalture, 
commerce, and manufactures. If it had been tutended to confer on 
Congress the power to reguiate all those departments of industry, the 
precision and care with whi ‘h the powers of Congress are enumerated, 
justify usin concluding that these powers would have been expressly 
conferred. They are miinitely more nnporiant than many which are 
particularly and formally express: d. If, theretore, the Constitation had 
been silent in respect to all of them, and it had been attempted to de- 
deduce them, or either of thei, from some other more general power, 
an unanswerable argument against such a construction would have 
been derived from the mere silence of the Constitution. Dut how much 
stronger is the argument which is afforded by the express grant of a 
}) rtionof ons of them, ind the silenee of the C sustitation astotheothers ? 
Hlere are three great branches of industry, wloch tn their nature are per- 

, 


fectiy distinct, whose functions are entirely difierent, and whose interests 


are not necessarily connected, and may even be directly opposed. The 
Convention who framed the Constitntion, wiih these several depart- 
ments of indusiry tu then view, with actua! pray SLOTS belore them to 
juvest Congress with power over allot them, give to Congress the 
power, nol even over commerce generally, but ‘to regniate commerce 
with foreign nations, and amoung the several States, and with the fn- 


and as to the other branc!es, U 


‘ouly power which is con- 
ferred, isto promote them. ‘by securing fora limited time to anthors 
and ivventors, the exclusive mghtto their respective writings and dis- 
What is the inevitable conclusion’ That the Couvention 
dul not mean to subject the agnculture aud mannafactures of the States, 
nor even their internal commerce, to the regulation of Congress. For 
with what 


. mntribe 
coveries , 


view were definite powers on these subjects conferred, and 
their extent preeisely limited, if it were not to mark their boundary, and 
restrain the exercise of all other or greater power on the same subjects. 
7 its, on every fair principle of coustruction, amonnt to a 


ti mail @rat 


virtunl d lof the pewers not granted. ‘The correctness of this view 
ol thes far as regards internal commerce, was expressly ad- 
mitted by the Sapreme Court in the case of Gibbons es Ogden,9 Whea- 


con 194. “Phe enameration by the Constitution of the kinds of com- 
‘ongress might regulate, was there acknowledged to ex- 
clade all power over internal commerce. And the argument obvious- 
tas much force, against the assumed power over 
factures, also omitted in the enumeration of Fe- 
Yet on the extended construction sought to be given to 


tnd mann 


the regulation of Congress, when their foreigu commerce only was in- 
tended tu be submitted to Federal authority, 

If this were the only objection to the application songht to be made 
of the power in question, no other would be necessary to show that it 
could not be rightiully so applied. But other aud weightier objections 
to such an exercise of it may yet be urged. By this application, the 
object for which the power over commerce was conferred oun Congress, 
is not only wholly disregarded, but defeated. Our foreign commerce 
and navigation were depressed and defenceless, and this power was 
created for the purpose of raising and protecting them. But instead ot 
being so employed, instead of being exerted to obtain profitable ex- 
changes will other uations, and an active commerce iu our own bot- 
ions, Which it was the object of the grant of that power to obtain, it is 
empioved to raise up and support those branches of production which 
form the chief subjects of foreign commerce, for the avowed purpose of 
annihilating, so faras itis in the power of Congfess, that commerce 
altogether, and of confining the agricultural and navigating States to a 
limited home market and coasting trade, which they always enjoyed. 
In this exercise of the power, the ouly reference which is made to the 
interests which it was designed to promote, is in the imposition of bur- 
dens and restrictions upon them, to enceurage that interest which is to 
destroy them. This exercise of the power over commerce does not, 
therefore, merely tuvolve a perversion of it—ii invoives the utter des- 
truction of the object fur which it was conferred on Congress. And if, 
as unpliediy admitted by Mr. Madison, the taxing power connot be 
rightiuily applied to the purpose of eucouraging manufactures, because 
that power was conferred for revenne only, though revenne is pro- 
duced by this application of it, how much stronger is the objection to 
the exercise of the power over commerce for the same purpose, when 
such application of 1 wholly defeats the very object fur which the pow- 
er exists. 

But besides these objections to the application sought to be made of 
the power over commerce, it also involves a direct usurpation of autho- 
rity. The power to regulate commerce was unquestionably conferred, 
as has been said, to promote commerce. ‘The particular regulations or 
menus by which this object might be effected, were not preseribed ; and 


Congress may therefore adopt those which are necessary and proper, 


so faras they are consistent with the other provisions of the Constitu- 
tion, and with the character of the Government. Thus, ‘ Congress may 
setile the principles on which commercial intercourse shall be establish- 
ed, prescribe the conditionson which each nation, orall nations, may have 
access to our shores, and meet the frievdly or unfriendly conduct of 
other nations, by granting to them similar advantages, or imposing on 
them similar restrictions and prohibitions, to those granted or imposed 
onus.” The tight to impose retaliatory duties on foreign articles, it is 
also contended, appertains to the general power, as coming within the 
principle which authorizes foreign restrictions and unfriendly regula- 
tions to be counteracted by similar restrictions and reguiations. Though, 
as has been already shown, there are weighty objections to this claim, 
objections which, if they do not wholly refute it, certainly confine it 
within very narrow limits, yet it may be conceded, for the purposes of 
our argument, that such duties may be imposed. But the very prinei- 
ple on which alone the right to impose them can be asserted, requires 
that they shall be countervailing duties, laid for the purpose of protect- 








From this view of the subject, it is apparent that the right to impose 
duties on foreign articles, alleged to be inv olved in the power to regu- 
late commerce, if it exists at all, can only exist so far as it may be a 
necessary and proper means of carrying that power mto effect, and at- 
taining the object for which that power was conferred. 

But besides this purpose for which duties may be imposed, there are 
two other objects that may be attamed by them—revenue, and the en- 
couragement of domestic industry. Duties are among the means of 
effecting both of these objects; and therefore the grant of general pow- 
ers in regard to them, would have included the mght to impose duties 
on foreign articles, as the means of etie tung them. 

There are three powers, then, to which the right of imposing duties 
on foreign articles is incident; the general power to regulate commerce 
—io raise revenue—and lo encourage domestic mdustry : 


and im virtue 
af each of which. if possessed, . 


ongress might tmpose dates on foreign 


_arucles—though as to each, there would be a different hmration on the 


right, in regard tu the extent to which it might be exerted, correspond- 
mg to the natare of the power to which it was chumed as incidental. In 
connection with the first power, it is very limited, as we have seen, and 
is susceptible ouly of occasional and partial exercise, regalated by the 
character of the foreign restriction which induced it. In connection 
with the second, it thay be exercised to the extent which revenue re- 
quires, subject only to this additional limitation, that it shall be so exer- 
cised as to operate equally, or as nearly so as practibable, on all the 
States. in connection with the third, 1 may be exercised to any ex- 
tent which shall be deemed necessary to the attainment of its object, 
even to the entire prohibition of all imports, and necessarily Operates 
unequally upon the States. 

The first of these powers—that regarding commerce—is possessed 
by the Federal Government; the second—that regarding revenue—has 
beeu so granted us expressly to confer this right, which, therefore, in 
this connection, is an express and not an implied power ; and the third 
—that regarding domestic industry—has not been granted at all, and 
consequently the right, as incident to it, has no existence. 

Now, the proposition that we are examining maintains, that the 
duties authorized by the grant of the power to regulate commerce, may 
be imposed to encourage manntactores ; in other words, that the means 
appropriate to the exercise of a granted power, may be applied to earry 
inw effect a power not granted. "The answer to this, furnished by ou: 
previous reasoning, is obvious and conclusive. The right to lay du- 
ties, under the power to regulate commerce, only exists as a means 
of carrying that power into effect, by promoting commerce, and so fa 
only as it may be necessary to thisend, Beyond this Jnait it has no 
existence, either as to time, amount, subject matter, or foreign nation ; 
and if exercised, is,so far as regards this power, wholly w ithout authority. 
On every occasion thea, on which this right iselaimed to be exerted unless 
revenue be the object, it is as a necessary meansof promoting commerce, 
or itis mot. Ef it be, it is justified by the power to regulate commerce : 
if it be not, or im so tar as it is not, it has no justification in this power, 
and no existence—because it ouly exists by miplication, as a means of 
carrying this power into etlect. ‘lo exercise it, therefore, for the en- 
couragement of manuiactures, is pot merely to pervert a power from 
its object, but is to exercise a power which does not exist. 

W hat renders this proposition the more remarkable, is, that the im- 
position of duties for the encouragement of manufactures is, as has 
been already suggested, repugnant to the object of the power to regu- 
late comimerce—the prominolion of commerce—siuce, in proportion as 
they produce their intended eilect, is commerce injured or destroved. 
By raring them so high as to amount to prohibition, as may be done. 
if they may be laid for this parpose at all, commerce, to that extent, is 
annihilated. Thus the means intended to promote commerce, are to 
be employed to destroy it. ' 

As bas been most justly remarked, the leading princinle of all com- 
merce,and the leading principleof the American Taritl System annihilate 
each other. The one lives by bringing cheap articles from abroad— 
the other exists by an absulute prolibnion of all cheap articles from 
abroad, because they are cheap. ‘Che two principles are light and dark- 
ness; they are the positive and uegative sign in Algebra—they destroy 
each other. How then can we deduce the one from the other ? ¥ 

Besides the power to regulate foreign commerce, the same clanse 
confers on Congress the power ‘to regulate commerce among the se- 
veral States.’ If under the former, Congress may impose duties for 
the purpose of protecting American industry against foreign cx mpeli- 
tion, it cannot be doubted that, under the latter, expressed in the very 
sume language, Cougress way also impose them for the purpose of 
protecting the industry and productions of the States against the com- 
petition of each other. But such a power has never been exerted, 
claimed, or be heved to exist. ft is wholly inconsistent with the princi- 
ples and terms of our Federal Union. 

If, then, we look no farther thantothe clause containivg the grant of the 
power to reguiate commerce, it seems on no just construction to admit 
the conclusion, that it was intend: d to include the power to encourage 
manufactures, or that itself, or a: y implied power incident to it. should 
be exerted for that purpose. Le: us 


however, exiend our view be- 
youd this particular clause, 


und through the whole instrument, for the 
purpose of asvertaining bow fur that obvious meaning of the former is 
modified or confirmed by the other provisions of the latter. 

If there be a grant of power a provision, or a word in the Constitu- 
tion, in any manner conflicting with the construction which we have 
given to the clause that has been the subject of consideration—eytend- 
lug ils meaning, or evlarging the scope of the power conveyed by it— 
it remams to be discovered. Ow the other hand. man: provisions of 
that instrament sanction and confiim our construction. 
these will be adverted to. 

J. ‘Those limitations annexed to the express power to lav and collect 
taxes, which prescribe the purpose for which they may be imposed, 
and the objects for which, when levied, they may be appropriated, ase 
rendered ineflectual,as has been before shown, by constraing the pow- 
er over commerce to include the power of laying duties. This is more 
particularly the inevitable result, if it authorizes duties to be laid for the 
encouragement of manufactures, because to such duties there is no 
limit. “The consequences of destroying these limitations have been 
already suggested. 

2. The express power to lay duties, was not only conferred for the 


The chief of 





ing our commerce against the injurious regulations of those countries 
whose Commerce is subjected to them. They must also be laid for the 
Lona Jide purpose of premoting commerce ; ‘because this interest was 
committed to the care of the Federal Government that it night be pro- 
moted; and, consequently, all measures regarding it must be adopted 
with that view, and to effect that purpose. It is the end, in reference to 
which ail regulations are bat means; and therefore no farther allowable 
or legitimate than they are designed to attain it. But no duties can be of 
this character, which are persanently imposed on the products of all 
nations—cr which are imposed for the encouragement of Comestic mann- 
factures—or which, when laid for the proper object, are continued after it 





this partial power ever commerce is made to inclade an indefinite 
power over agriculture, manufactures, and the pursuits and industry of 
7 . 


wie peop tint 


er words, to Unis cautiously limited grant is given the 


came construction, substantially, as if it were a grant vot only of pow- 
ero ' commerce, but of unlimited power over agriculture, 


manutectures, end the eceupations and wdustry of the whole people of 
the Lintted States. Coneidered mn thes point of view, the onreasonable- 
ness of ti mstrection which wonld deduce from the power to regu- 
ate eomimerce Lee power to encourage manufactures, ts strikingly 
matnitest 

The advocates of the Protecting Svstem, aware of the force of the 
vweument derived from this view of the subject, are, many of them, 
constraitred to concede that Congress do not possess the direct and sub- 
stantive power to encourage manafactnres. But, seeking to attain the 
same object Indirectly, they maintain that the power over commerce is 
absolute and anqeettied, and that it may be co exercised as to give this 
encouragewent, Which is then derived from the power to regulate com- 


has been found that they are and must be ineffectualto produce the repeal 
of the foreign restrictions which they were intended to retaliate. In 
| the latter case, reciprocal injury may be inflicted by their continnance, 
but itis on commerce itself; and however jast towards the forcign na- 
lion, or promotive of other interests such continuance may be, it is cer- 
tainly not auchorized by that power which has been conferred for the 
| promotion of commerce.t 





* These were the objects to be effected by the power over commerce, 
which, in the epinion of General Hamilton, recommended the adop- 
tion of the Constitution. He refers to no others, either in showing the 
utility of the present Union, or the defects of the old Confederation. 
| Nor does Mr. Madison refer to any others, in vindicating the propriety 


See Nos. 11, 22, 





|of granting this power to the Federal Government. 
and 42 of the Federalist. 


t The advocates of the Protecting System attempt to justify it asa 
measure of self-protection against the Restrictive Systems of other na- 


purpose of revenue, but it w as intended that the wants of the Federal 
Government should be mainly supplied by this mode of taxation. The 
power of international taxation, though also conferred, yet being com- 
paratively unproductive, and being also the sole resonice of the State 
Governmenis, it was not expected that it would often, or to any great 
extent, be exerted. The discussions and debates preceding the adop- 
lion of the Constitation, show thatthe grant of this power formed one 
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seen that neither the power to regulate commeree, nor any other, con- 
fers on Congress the mght to adopt it. And the rieht has first to be es- 
tablished before its policy and justice can become subjects for diseus- 
sion. On these questions it is not proposed to enter. But in reference 
to this ground of jystification, a single consideration may be suggested 
The States chiefly, if not exclusifely, affected by the restrictions of other 
nations, are the agrienitnral States—those whose corn, flour, tobacco. 
cotton and rice are burdened with duties in foreign markets. The non- 
agricultural States having little, many of them perhaps nothing, to ex- 
port, are very slightly if at all affected by the restrictive policy of other 
countries. The agricultural States, therefore, are those whose interes's 
it is considered necessary to protect. Sure ly, then, they should be per 
mitted to exercise a controling influence in deierminiug whether any, 
and if any what, measures of protection shall be adopted. But so far 
rom this, protection is forced upon them when they do not want it: 
and as might be expected from the manner of affording it, consists in 
depriving them of the commerce which foreign restrictions had left 
them, for the benefit of those kind and sympathizing friends, who are 
so intent apon relieving them from fureign oppression. This ground 
of defence is therefore a mere pretext. If all the nations of the earth 
were at once to abandon their commercial restrictions, every real motive 





, tions, Whatever may he its policy or justice in this view, we have 


on which ours are founded, would continue to operate. 
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of the greatest objections to the plan of Government proposed, and that 
it was defended on the ground of its being necessary to insure a suffi- 
cieut supply in war and other extraordinary exigencies, and to prevent 
the inequality of coutribation among the States which it was appre- 
hended might result from confining the national revenue to imposts. 

But if the object of the power over commerce was the protection of 
domestic manufactures, the attainment of that object may require, in 
the opinion of Congress, that prohibitory daties should be tmposed ; 
the effect of which would be to cut oif all income from external taxa- 
uen. then, that the framers of the Constitutiwn, and the 
parties to tt, understood the power over commerce to admit this appl- 
cauon, is te atinibute to them the imc pusistency of prescribing the tude 
by which the pecuniary wants of the Government should be usually 
supplied, and at the same tme conferring a power which, in is lawful 
ei\ercise, might render that mode wholly uvavailing, and compel the 
babitual resert to another. [t is no answer to this objection, that pro-| 
tibitery dutres have not been laid. if Congress may rightfully lnpose 
duties for protection at all, they may lay prohibiory duties; and auy | 
consideration which shows Usat it Was not intended that they should im- | 
pose the latter, equally proves that tue former aie not within their cum: | 
petency. ; 

3. Ivis expressly declared, in the Constitution, that direet taxes shall | 
be apportioned amoung the several Sates according to their respective | 
numbers, to be ascertained tn the manner directed; and that all duties, | 
imposts, and excises, shall be uniform throughout the United States. | 
The obvious purpose of these provisions was to secure the members of | 
the Confederacy against the imposition of unequal burdens, either in the 
form of direct or indirect taxation, by excluding Cougress from all dis- 
cretion in regard to the apportionment of either 
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Bat how illusory is the security thus intended to be provided, how 
easily defeated, bi we absulately do the coutributions of the States de- 
pend on the arbitrary discretion of Congress, if Congress possess the 
power in question. Forif the power exists, it may be so exercised, in 
the selection of interests to be protected, and im the adjustment of da- 
ties, as totally to exempt some States from coutribuuen to the National 
Treasary, and to throw upon others the whole pecaniary burdens of 
the Goverument. Whilst this etfect unquestionably may be produced, 
it is as Certain that gross inequality of contribution must result from auy 
system of protection which it is possible to establish. 

4. After providing against partial taxation, the Constitution, still 
farther to secure the States against unequal burdens, declares that no tax 
or duty shall be laid on articles exported from any State. 

This provision also is rendered ineflicacious by the power in ques- 
tion. Whether the doctrine which asserts that duties on imports are 
equivalent to taxes on exports, be correct or not, it is not intended to m- 
quire. But no doubt can exist, that the consequence which it was 
foreseen would result from taxes on exports, and which induced the 
constitutional prohibition of them, is produced by protecting duties. 
That consequence wes, that whilst the contributions of the States 
should be regulated by their ability to pav them, their exports, and 
consequently export duties, would not be so regulated, for this plain 
reason—that the agricultural States of the South must necessarily ex- 
port mach more than the Northern States, in proportion to their means 
of contributing to the public burdens. A system of revenue, therefore, 
derived from exports, or in so far as it might be derived from them, it 
Was seen, ust operate unequally, by throwing an undue proportion of 
taxes on the agricu'tural State Congress was, for this reason, ex- 
pressly prohibited from laying duties on exports. But can it be ques- 
tioned, that by the exercise of the power which is claimed, o1 eucourag- 
ing manufactures by means of protecting duties, the same inequality 
of contribution. is prodaced’? ‘The States on winch export duties 
would have operated unjostiy, now import aud consume, but do not, 
and in thuny Cases cannot, produce the articles protected ; and conse- 
quently, pay the duties and bounties which are exacted from the con- 
sumers of those articles, to the Government or to the American pro- 
ducer, without themselves receiving any bounty upon their own pro- 
ductions. The manufacturing States, though they consume the articles 
protected equally with the agricultural States, yet as they also produce 
them, necessarily contribute less in this mode to the support of Govern- 
ment. In regard to any particular article, if the production of a State 
equals its consumption, that. State obviously pays nothing to tie Nation- 
al Treasury on account of the duty laid upon its importation; and, 
generally, to the extent to which a State produces, it need not import, 
nor, consequently, does it pay Import duties, 

If the agricultural States consumed ouly foreign articles, on which 
they would of course pay the daties that were unposed, and the wann- 
facturing States consumed their own productions, on which they would 
of course pay no daties, the inequality resulting from this form of taxa. 
tion would be too glaring to escape the observation of any. ‘This, how- 
ever, is not the case. ‘The manufacturing States, whilst each proda- 
ces such of the protected articles as it can, and generally in much 
greater quantity than is sufficient for the supply of ite own wauts, them- 
selves usually consame indifferently their own aud similar foreign pro- 
ductions, and sell whatever of their own they do not ase, to the other 
States: and the agricultural States, in the same manner, consume fo 
reign and Northern manulactures. In this way,the manufacturing 
States perhaps import and consume foreign articles equaliy, and there- 
fore seem to contribute equally, with the agricultural States. But, m 
truth, the injustice complained of is aggravated by that which seeins 
to correct it. If the nanufacturing States consumed their own produc- 
tions, they could not in this way exempt themselves from taxation en- 
tirely, since they could not produce in sufficient abundance al! the arti- 
cles they use. "They would still import to some extent, and contri- 
bute to Government in the same proportion. But, by the plan adopted, 
these States may, and in some cases do, obtain an entire exemption 
from all taxation, aad even Wibute from the other States, For whilst, as 
consumers of foreign articles, they pay a tax to Goveryment, as the 
producers of protected articles they receive a bounty from the States in 
which those articles are sold. In order, then, to ascertain the ameunt 
which they coutribute, the whole bounty received by them must obvi- 
ously be deducted from the whole tax paid by them, and the difference 
only is their contribution. Uf the former equals the latter, they pay 
nothing to the National Treasury, and enjoy the advantages of the 
Union and its Government, without bearing any part of the expense of 
their support; if it exceeds it, they derive, moreover, a clear pecuniary 
profit fium them. And these cousequences may result, though each 
State produced but ove protected article. We may put out of view 
altogether, the alleged depreciation of the staples of the South by the 
imposition of heavy duties on those articles for which they are ex- 
changed, operating, it is contended, as an export duty on those staples 
for the benefit of the Northern manufacturers. It is enough that this 
system of protection produces the effect which has been exhibited, to 
show that no power to adopt it exists.” 

In connection with this view of the subject, and in support of the ar- 
gumeut derived from it, the authority of General Hamilton may be ap- 
pealed to. As has been said, oue of the objections to the present Consti- 
tulion was, that it invested Congress with the power of internal taxa- 
tion, which, it was coutended, should have been left exclusively with 
the State Governments. In answer to this objection, that gentleman, 
after urging that this power was necessary to guard against the danger 
of an insufficient supply from foreign imposts, vindicates it upon the 
farther ground, that— the confinement of the national revenues to this 
species of imposts would be attended with inequality between the 








* So far as the partial operation of any measure of the Federal Go- 
vernment may affect its constitationality, it is in regard to States, and 
not individuals or classes of individuals, that it mast have this opera- 
tion; because States, and not individuals, are the parties to the Federal! 
compact. This is more particularly the case in respect to all measures 
relating to taxation, in consequeuce of the provisions of the Constitution 
intended to secure ane of contribution among the States. If they 
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bear unequally on individaals or classes, they are unjust and oppres- 
sive, but not therefore unconstitatioual. 


manufacturing and pon-mwanufacturing States. The States that can 
go furthest towards the supply of their own wants, by their own manu- 
factures, will not according to their numbers o: wealth consume so 
great a portion of imported articles, as those States whieh are not im the 
same favorable situation. They would not, therefore, in this mode 
alone, contribute to the public ‘Treasury im a ratio to their abiliues. To 
make them do this, it is necessary that recourse be had to excie, the 
proper objects ot which are p iticuiar kinds of mamufac tures. * "| hus. 
then, Im the oOpiuivo of General lHiamilten. even moderate Lin port cu- 
ties for the purpose of revenue, would be se unequaliy paid by the 
States, that to remy dy the mequality, he thought that excises on maun- 
Bat how mach 
greater is this inequality, when exorbitant duties are imposed profess- 


factures should form a part of the system of revenue 


edly for the purpose of encouragement—duties more exclusively paid 
' , . , a 
by the agricultural States than moderate duties, ihe mabuiactur- 


ing States now 


silce 
receiving a_beunty, ustead of be ing subject lo an eX- 


cise, produce more, and thereiore ct ntribute less to Choverninent. it 


cannot be doupted,that this was the very « hnseqnence against which 1 
Was intended to guard,by den, | 
cuties; and that the same 
afiected by them, are at least as much se by the present system. They 
are, indeed, atiected by it to a much greater extent, since under its op- 
eration they may be compelled to pay more than the whole revenue of 
the Government. 


ing to ‘Ongress the power ot bay ing ey | art 


States which would have been injurionusly 


5. ‘The whule tenor of the Coustitation indicates and declares most 
unequivocally, that the States forming oar Coniederacy shall not only 
be subject to equal burdens, but shail enjoy equal rights and derive 
from the Government equal advantages. Some States necessarily de- 
rived from the Union greater advantages than others—the stall States, 
for example, than the larger ones, lose possessing no convenient ports, 
than those possessing them; but even as to these, they were not to be 
accompanied by any sacrifices on Lhe part of the other States. Ip 
the operailon of the Goevernime nl, us pert ete quality 0: benefit and bur- 
deu as could be attained was contemplated, and the rights and interests 
of all were alike to be protected. No discretion was intended to be 
vested in Congress to advance the interests of some States at the ex- 
much less to 
reverse, the condition of the States, by legislation; not a power was con- 
ferred upon them. by the exercise of which these results could be pro- 
@uced. That such wasthe meaning of the framers of the Constiiu- 
tion, no one who reads that instrament with attention can doubt. It 
is declared in the objects nfided to the care of the Federal (,overn- 
ment, inthe powers vested init, andin the anxious circumspection with 
which those powers are limited; it is seen in every line, it pervades every 
provision of the Coustitution. 


pense of the interests of others—no authority to equalize, 


Bat this great and fandamental object of our Federal Compact, thus 
explicitly declared and carefully secured, so far as written provisions 
can secure it, may be utterly defeated by the exercise of the power in 
question. For if that power exists, it is unlimited; and Congress may 
easily so exercise it, as not only to throw on some States the whole pe- 
cuniary burdensof the Government, and entirely exonerate others from 
all share in them, as we have seen, but so as to sacrifice the interests of 
some States to promote the interests of others. to impoverish some to en- 
rich others, to render some tributary to others. 

Duties are bounties, we have seen, paid by consumers, to the produ- 
cers of the articles protected ; and if imposed on articles of indispeusa- 
ble necessity, which particular States only ean produce—as sugar, iron 
and sali—it obviously depends on the discretion of Congress and the 
cupidity of the producing States, how great those bounties shail be. 
They may be so raised, as to be attended not only wrh oppression but 
ruiu to those States which cannot produce them. In regard to other 
articles, which are not indispensably necessary, or which all the States 
nay produce, but some under great disadvantages. no State can be 
placed so entirely at the mercy of others; because if the duties laid on 
them exceed a certain limit, each State will forego the use of the arti- 
cles, or produce them, rather than pay the duties. This limit depends 
on the character of the article protected—as belonging to the class of 
necessaries, comforts, or luxuries—and on the nature and extent of the 
obstacle to its production existing in each State ; 
the duties may be so regulated that some States shall be subjected to 
great and oppressive exactions, destrnetive to their interests and blighit- 
ing to their industry, to advance the interests and reward the industry of 
Against the effects of such legislation, no means of wealth or 
natural advantages enjeyed by a State can protect her. ‘The more she 
is favored by nature, the more she may be plundered and oppressed by 
man. Under this system, therefore, the prosperity of the several States, 
Instead of dependiug, as by ine [ ederal Com act it sii ruld. on their in- 


| 
dividual resources. moral and pliv see il. on the mater 


but os to niost articles. 


iis of wealth se- 
verally possessed by them, are absobutely depe ndent on the law—and 
that is whatever a majority of Cougress wills that it shail be. 

It is vain to say that Congress will not be guilty of the injustice which 
this objection contemplates. Past experience, unfortunately, too fully 
refutes the fallacy of this argument, and shows how delusive are hopes 
founded on such a confidence. We have seen combinations of inte- 
rests, each of which, unaided, would have been powerless, able by their 
union and concert to exact from other imterests such tribute as they 
pleased ; and in the exercise of their power seeming to feel no other 
embarrassment, and to be restrained by no other seruple, than those 
which regarded the distribution of the spoil on which, under the forms 
of law, they had determined to seize. But were it otherwise, the force 
of the objection to the existence of the power would not be in the slight- 
est degree itmpaired. That such a power cannot be exercised without 
injustice, and may be so exercived as to prodace ruin, to some States, is 
suificient to show that it was not granted to the Federal Government ; 
because equality of benefit and burden, equal protection and equal 
rights, are the great principles on which that Government rests, and for 
the maintenance and security of which the utmesi care and solicitude 
are manifested throughout the Constitution. ‘To suppose, then, that the 
authority bas been conferred on Congress to tax sume States to raise 
bounties for others, is to suppose that a power has been granted incon- 
sistent with, and destrective of, the plain and palpable general intention 
of the Constitution. For how could those prine:pies be more certaimly 
destroyed than by a power which, vesting in (Congress unlimited dis- 
cretion te determine the States whose interests shall be encouraged by 
bounties paid by other States, and the extent of such encouragement, 
gives boundless scope to the exercise of partiality and oppression. 

If the clause in the Constitution. from which it ts attempted to derive 
the power to encourage manufactures, taken by itself, even admitted | 
that construction, these objections to the existence of the power drawn 
from the context of the Constitution, would, on the well established 
maxims of interpretation, require that that clause shouid be so restricted 
us not to include it. But the clause, as we have seen, exclades it as 
strongly as the context. Thus rejected by both, it is destitute of all | 
constitutional support. 

But not only 1s the power in question unwarranted by that instrament 
from which all the powers of Congress are derived ; it is inconststent al- 
so with the spirit and character of our Federal Government. So far as 





these depend on the principle of equality of rights, of benefits and of | 
burdens, in the members of the Confederacy, its repugnancy to them 

has been just exhibited. But the inconsistency now alladed to is of a | 
different kind. It refers to the peculiar structure of our Government, to 
its federal character, to its limited powers. You have not now to be in- 
formed, that the Government for which this power is claimed, is not a 
Consolidated Nationa! Government, possessing undefined and unlimited 
powers, but a Federal Government, whose powers are precisely enume- 
rated and carefully limited—the powers not vested in it, so far as the 
people have delegated them, remaining in the State Governments. The 
line which separaies the respective jurisdictions of these Governments 
is broad and distinctly marked. In the language of Mr. Madison, ‘the 
powers delegated to the Federal Government are few and defined, and 


* See No. 35 of the Federalist. 





will be exercised principally on external objects, as war, peace, negotia- 
tion, and foreign commerce. The powers reserved to the several States 
will extend to all the objects whieh. in the ordinary course of affairs 
concern the lives, lil-erties and properties of the peos le, and the internal 
order, MM prove ment and prosperity of the State.” 

There are afew exces ptions to thrs Per eral principle of distribution, 
depending fac h OTL Putty tlar reasons W heb do not upply lo the power 
bew under consideration. And bring!ng that to the test of this principle, 
t appears almost too clear for argument, that it does not fall within the 

m. What is this power that is clamed? The 
power of regulating the employment of the capital and industry of the 
people—of directing the occ pations they shal! pursue—by means of 

exucted from al} oth to reward the favored 
As before remarked, the power, if it exists, is anlimited ; and 
may be so exercised as to de prive the per ple of all diseretion as to the 
vecupations they shal! follow—as to aniount to cn absolute prehibition of 
some pursuits, and a peremptory dictation of others. Is this a power 
which is exercised vu ‘external objec iS, as War, peace, ue goliation and 
fore ign commerce ? Dew snot rather relate to olnects which essen- 
tially ‘concern the liberties and properties ofthe eople, and the mternal 
order, huprovement and prosperity of the State Nay. does it not re- 
lute to objects which so « ssentially concern the pe rsoual Liberties and 
natural rights ef the people, as to authorize a doubt, at least, whether 
they have delegated it to either Government, Federal or State. 
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The powers of both our Governments combined, are limited; and 
there are unquestionably some which the people have not granted to 
eiioer. That of controlling or interfering with their religion—of de- 
priviog them of the means of pursuing and obtaining happiness and 


safely, ur of ac wiring and possessing property—of imposing hurdens 


upon themin order to confer exclusive emoluments or privileges—and 
others which might be enumerated, are all powers not conferred by the 
people on either Gevernment, because the rights which they would af- 
feet are of the great unalienable rights of mankind, or cannot be safely 
confided to any Government; and the relinquishment of which by the 
people, is not necessary to enable ours to discharge their appointed 
But is not the right which the power in question seeks to 


functions. ah; 
regulate, and may destroy, in 


included in some of those which have been 
enumerated as expressly reserved br the people; or, if not included in 
some of them, does it not come within the same reason? What be- 
comes of the alleged unalienable right to the means of acquiring and 
possessing property, if Government may prescribe and limit those means 
at pleasure? Low is it possible for human ingenuity to reconcile the 
right of the people to exemption from burdens imposed to « onfer exclu- 
sive emoluments and privileges. with an arbitrary power in Government 
iv tax and oppress the whole community to raise bounties for particalar 
’ It is not intended to press this topic; bat the considerations 
which have been adverted to, certainly afford some ground to maintain 
that, were our Government a Consolidated National Government, pos- 
sessing within itself all the powers now distributed between it and the 
State Governments, instead of being a Federal Government, possessing 
afew enumerated powers relating to external objects chiefiy, # would 
not possess the power in question; because it would still be a limited 
Government, and that power only appertains to Governments which 
are unlimited and despotic. But, however that may be. it clearly does 
not come within the scope of federal jurisdiction, aceording to the prin- 
ciple of distribution laid down by Mr. Madison, and the correctaess of 
which few will deny; it is not exercised upon external objects. 


classes 


Perhaps it may be said, in answer to this view of the subject. that the 
ower claimed is to tmpose duties on foreign articles, im order te re- 
gulate foreign commerce; and is, therefore, exercised on an external 
object. The obvious reply is, that the question we are now discussing 
is, the right of Congress to impose such duties in order to encourage 
domestic manufactures. If this be not the object, this objection to the 
exercise of the power does not apply; and if it be, then i is not an ex- 
ternal object. 

If the views which have been offered be correct, the authority to en- 
courage manafactures was not intended to be vested in Congress. Eve- 
ry source to which MMerence may be made to ascertain the mtention of 
the framers of the Constitation and the parties adopting it, has been ex- 
amined ; and the result ts. that the evidence farnished by all conclasive- 
ly disproves the existence of the power. Against this concurring test)- 
mony, all that ean be opposed is the doubifal signification of a supposed 
equivalent power ii countries where the powers of Government are un- 
limited. Unless, therefore, the Federal Compact isto be construed dif- 
ferently from all other instraments, private ot national—unless the tn- 
tention of the parties, which, in other cases, it is the object of al! rules 
of interpretation to ascertain, in this case, being ascertained, may be 
disregarded and violated—unless a power, not only not granted, bat by 
the strongest implication withheld, and therefore denied, may be exer- 
cised—the authority claimed by Congress to protect American industry, 
is a gross and palpable usurpation. 

The remaining reasons advanced by Mr. Madison are intended rather 
to confirm the conclusion supposed to be established by his previous 
reasoning, than of themselves to prove the existence of the power 
After the extended consideration which has been bestowed upon the 
former, it is not strictly necessary to reply to the latter t is deemed 
proper, however, to examine all his arguments. principal and auxiliary 
But the conclusion of the task must be deferred until our next meeting. 


* See No. 45 of the Federalist. 
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cy, or divided between them, or in A B and C? What would 
be thought of this joint ageut, if, because he had the whole 
control of this tenantey in common under bis power of attor- 
ney, which, however, might be revoked or modified at any time, 
he should claim a right to the fee simple?) Or what would be 
thought of the legal reasoning of this joint agent, if he should 
contend that, because A B and C had appoioted him their joict 
agent, and thereby restrained the powers of their former sepa- 
rate agents, so far, and so far only, as related to that estate, 
that, therefore, his agency was created for the express purpose 
not only of vesting in him the fee simple of the whole estates 
of A B and C, both in severalty and in common, but for the 
purpose of imposing salutary restraints upon A B and C, at 
whose will alone his agency exists? Suppose this agent should 
die—how much would the righis of the principals be increased 
by that result?) But, suppose A B and C should cdie—in what 
manner would it affect the rights of this joint ageut? 

President Cooper, of South Carolina, says: 

“ Hence our Executive, Legisiative, and Judicial Authorities, 
are subordinate, limited, and derivative. The bounds and limits 
of their authority are expressed in the Constitution, which is 
the instrument, the power of attorney, drawn up by the delegates 
chosen for that purpose; in which these delegates have confer- 
red power and authority, under such conditions, and within such 
limits, as they thought the public welfare might require. These 
‘conditions and limits are binding on the authorities who accept 
the trust, and derive their powers under the Constitution so 
drawu up; nor (as I have said before) can they honestly add 
to or alter the nature of the power thus conferred, or extend or 
alter their limits : for, by the same right they might claim de. 
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FUR THE BANNER OF THE CONSTITUTION. * 





RIGHTFUL REMEDIES FOR THE REDRESS 
OF GRIEVANCES—No. 14. 

In our last number we inquired whether the People of the 
States, in forming their respective constitutional compacts, had 
transferred their practical and legal sovereigaties to their re- 
spective Governments. But we found, in the State Govern- 
meuvts, nothing but subordinate agencies. They have uo sove- 
reiguty, either de jure or de furto. 

Let us now inquire whether tic States, in forming their con- 
stitutional compact of Union, have transferred either a part or 
the whole of their practical sovereignty to the F’ederal Govern- 
ment. For we have seen that the Government of the United 
States has no sovereignty, de jure, created by a social compact. 





It might be a sufficient answer to this question, to refer to 
our arguments to show that sovereignty is not susceptible of 
division, and that, therefore, they could not transfer a part of 
their sovereigaty ; and that they bad not transferred the whole: 
for sovereiguty is unalienable ; and that, although a State may 
vest its sovereignty in what portion of its own people it may 
please, yet it cannot transfer it to the People of other States. 
Besides, it is admitted that the States are still sovereign to a 
certain extent. 


But we propose to give the question a more conclusive an- 
swer. It is true that the Federal and the State Governments, 
within the sphere of their constituuoual powers, are indepen- | spotic authority, using the Constitution so far ouly as it serves 
dent of each other. Neither can control the other. Abd, if | their purpose. All powers are construed strictly.” —| Essays 
we follow the mistaken analogy of the British Constitution, | on the Constitution of the United States, p.20.} 
which has led so many of our statesmen astray, in which the | Since our former numbers were written, we have read, with 
sovereiguty of the Kingdom actually resides in the Govern- | much interest and instruction, a lever (rom Mr. John C. Cal- 
meat, and also admit the absurd and refuted proposition that | poun, te Governor Hamilton of South Carolina. It bears the 


sovereignty can be divided, we shall conclude that the sove- | impress of those splended talents which reflect so much lustre 
reignty of these States is divided between the Governments of | oq fis country, aud which command our highest admiration. 
the States aud the United States. And this false analogy, we From that letter we make the following extract: 

believe, has been the parent of this erroneous theory. But we) «The Government. then, with all its departments, is. in fact, 
have shown that the analogy of the British Goverament will | the agent of the States, constituted to execute their joiat will, 
not apply to our State Governments. as expressed in the Constitution. 

that sovereignty cannot be civided. ‘In using the term agent, | do not mean to derogate, in any 
degree, from its character as a Government. It is as truly and 
properly a Government, as are the State Governments them- 
selves. I have applied it simply because it strictly belongs to 
the relation between the General Government and the States, 
as in fact it does, also, to that between a State and its own Go- 
verumeut. Indeed, according to our theory, Goveruments are, 
in their nature, but (rusts, and those appointed to administer 
them trustees or agents, to execute the trust power. The sove- 
reignty resides elsewhere, in the People, not in the Government. 
And, with us, the People mean the People of the several States 
originally formed into thirteen distinct and independent com- 
munities, and now into twenty-four. Politically speaking, io 
reference to our owa system, there are no other People. The 
General Goverument, as well as that of the States, is but the 
organ of their power; the latter, that of their respective States, 
through which are exercised, separately, that portion of power 
not delegated by the Constitution, and in the exercise of which 
each State has a local and particular interest—the joint organ 
of all the States confederated into one community, and through 
which they jointly aud concurrently exercise the delegated 
powers, ip which all have a common interest. Thus viewed, 
the Constitution of the United States, with the Government it 
created, is truly and strictly the Constitotion of each State— 
as much so as its own particular Constitution and Government 
—ratified by the same authority, in the same mode, and ha- 
ving, as far as its citizens are concerned, its powers and obli- 
gations from the same source—diflering only in the aspect un- 
der which | am considering the subject, in the plighted faith of 
the State to its co-States, and of which, as far as its citizens 
are considered, the State, in the last resort, is the exclusive 
judge.” 

A writer whom we have before quoted, says: 

‘‘ Sovereigoty and sovereign power must be carefully distin- 
guished, inasmuch as sovereignty consists of very oumerous 
powers, which may, indeed, be delegated, but, of right, belong 
only to itself—just as it is one thing to own an estate, and an- 
other to have the power of directing or disposing of it. As the 
powers are various, so they may be entrusted to different agents, 
nove of whom has any pretence to indefeasible right, although, 
in their derivative capacity, their acts oblige the principal. 

‘A question of infinite importance to every citizen of South 
Carolina, as determining the nature and extent of his moral 
duties to his country, next occurs—Who is the sovereign in 
South Carolina? A majority in Congress, cries Mr. Webster ; 


We have also shown 
Let us now see whether 
the analogyof the British Constitution, in which the sovereign- 
ty resides in the Government, will apply to the Constitution of 
the United States. 








If, indeed, we would take authority for proof, and take Mr. 
Webster for that authority, we must conclude that the Govern- 
ment of the United States is much more than sovereign: for he 
tells us it was instituted for the express purpose of imposing 
salutary restraints upon sovereiguties. Like Sesostris, it was 
to yoke Kings to iis car. 

But we contend that no practical sovereiguiy has been dele- 
gated to the Federal Government. We coutend that all pow- 
ers exercised by Governmeuts are either usurped or delegated. 
But, whatever usurpations the Government may have comumit- 
ted, it will net be contended that they have usurped the power 
of sovereignty. Their powers, then, are delegated. But ail 
delegated power is a trust, not a right. Those who adminis- 
ter the Government are, therefore, trustees§agents, or servants, 
and at all times responsible for the faithful performance of their 
trust. This principle is strictly true under the Constitution of 
the United States, both in theory and practice. The celebrated 
author of ** The Rights of Man,” says: 

‘Government is not a trade, which every man or body of 
men have a right to set up and exercise for their own emolu- 
ment, but is altogether a trust, in right of those by whom the 
trust is delegated, aud by whom it is always resumable. It bas, 
itself, no rights. They are all duties. All powers exercised 
over a nation, must have some begioning. It must be either 
delegated or assumed. There are no other sources. All dele- 
gated power is a trust, and all assumed power is usurpation. 
‘Time does not alter the nature or quality of either."’ 

Judge Tucker, of Virginia, says : 

‘Every delegated authority implies a trust ; responsibility 
follows, as the shadow does its substance.”’—{1. T'uck. Black., 
part 1, Appendix p.2U. | 

Again, he says, speaking of our own written Constitution : 

* By this means, the just distinction between the sovereignty 
and the Government was rendered familiar to every intelligent 
mind. ‘The former was found to reside in the People, and to 
be unalienable from them—and the latter iu their servants and 
agents.”"—|1 Tuck. Black. Comm., part 1, App. p.154.) 

Judge Wilsou says, speaking of our own institutions: 

“In real majesty, an independent and unbiassed elector 
stands superior to Princes addressed by the proudest ttles, at- 


tended by the most magnificent retinues, and decorated with | and the timid, and irresolute, and desigaing, with loud and long 
the most splendid regalia. Their sovereignty 1s only derivative, | seclamations, respond Amen. Such a mode, however, of con- 
like the pale light of the moon : his is original, like the beam- perry. this question, pregnant with import, can only serve to 
ing spiendor of the sun.” ‘call forth the unmeasured indignation of those who, educated 
_as freemen, have, from their earliest dawnings of reason, been 
It has no sove- ‘taught to estimate Liberty as above all earthly price. Happi- 
The Constitution of the United States is the power |ly, we are not without plain guides upon this subject. We 
of attorney by which that agency is constituted. We will il- | have seen that it is of the essence of sovereignty w be indivi- 
lustrate this subject by a supposed case: sible. Mis also asserted, by every writer on the subject, to be 
Suppose A B and C to purchase, in severalty, a plantation | unalienable. Accordingly, if we can discover who is the proper 
in fee simple, aud avother plantation as tenants in common. | sovereign of South Carolina, we shall have uo difficulty in for- 
Now, A B and C, or either of them, may retain the whole con- ever silencing the pretensions of the secret idolators of irre- 
tro} of all their real estate in their hands. But, suppose each | sponsible rule. 
of them to appoint a separate agent, to whom, by a general; ‘Who was the proper sovereign of South Carolina at the 
power of attoraey, he commits the whole and entire covtrel of | conclusion of the peace, in 1783? Assuredly a majority of the 
all his real estate, including his tenantey in severalty as well as | citizens resident within their territorial limits. Have her citi- 
his tenantey in common, with even powers to sell and convey, | zeus, like ancient Cappadocians, ever renounced an indepen- 
in fee simple, such parts of the estate as he should deem ne- | dence which they knew not how to enjoy? Even supposing 
cessary, or as his priacipal should direet—in whom would the |them to have harbored so grovelling a thought, had they the 
fee simple vest of the whole of each estate until a sale should | power, consistently with Republican principles and precedents? 
be made? In A Band C, or in their agents?) Suppose the | Certainly not: for supremacy is the natural and indefeasible 
agentof one should sell a partof the estate—from whom would | right of a majority of those who reside upon and own the soil. 
the purchaser derive his right to the fee simple? From the| * It is too clear, therefore, to require argument, that the State 
agentorthe principal? Suppose, for the common welfare of | has not and could not renounce her sovereignty. Neither has 
the tenantey ia common, the said A B and © should covenant} she divided it ; but it is, from its very essence, indivisible.— 








The Government of the United States, then, like the State 
Governments, is a mere subordinate agency. 
reignty. 
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“These ageuts are of two kinds: the one ministerial—the 
other confidential. ‘The former bas not one tittle of power but 
what is expressly granted ; he can claim nothing by implica- 
tion ; he is a mere serving mao, in our polity—a creature not 
of the family, whom we have hired to do our business, for a 
reward. Shall this upstart menial lord it over us, with an io- 
solence which laughs all responsibility to scorn, and, like ano- 
ther Lejanus, claims to be great by the villainies which he per- 
petrates, aud the injuries which he inflicts. 

* The second agent to whom the State has assigned the ex- 
ercise of her powers, is a confidential one. She confers on him 
all power which she has not eutrusted to the special agent be- 
fore mentioned, or the use of which she has not prohibited to 
herself. 

“The confidence reposed may be withdrawn from these 
agents whenever the sovereign shall discover that they are no 
longer trustworthy.”—| See an Essay in Banner of the Consti- 
tution, vol.1, p.297.) 

Judge Harper, in the speech to which we have before refer- 
red, said: 

“Our idea is the plainest in the world, if those who differ 
from us would deign to comprehend it. It is, that ours is a 
Confederacy, and nothing but a Confederacy. The notion of 
a Government partly Consolidated and partly Federative, of 
State Governments partly sovereign and partly subordinate, is 
incongruous and impossible. ‘Tweuty-four distinct and inde- 
pendent sovereignties have agreed, by the constitutional com- 
pact, for certain specified purposes of common interest, to ex- 
ercise their powers jointly. For this purpose, they have pro- 
vided, as other Conlederacies have not done, for the appoint- 
ment of a central council, and authorities subordinate to it, 
called a Federal Government. It does not detract from its cha- 
racter as a Confederated Government, that they have proevi- 
ded (what has not been so usual among Confederacies,) that 
the Ceutral Government, instead of making requisitions upon 
the several coutracting sovereignties, and carrying its regula- 
tions into effect solely by means of their authorities, has power 
to make requisitions on individuals in the first instance, and to 
affect their persons aud property. In thus acting upon indivi- 
duals, however, it acts solely by the permission and under the 
authority (as expressed by the compact of association) of the 
sovereignty in whose territory the jurisdiction is exercised. 
That sovereign may, therefore, inhibit any exercise of the pow- 
er, rightfully aod in good faith, if the joint authorities have ex- 
ceeded the powers granted in the compact. Let us suppose, 
that, in former times, when theological aflairs engaged more 
of the attention of the world than they do at present, halfa 
dozen of the Sovereigns of Christendom had entered into a 
compact for the appointment, from their respective dominions, 
of an Ecclesiastical Council, to regulate matters of religious 
faith aud practice. Suppose them, further, to have stipulated 
that the council might appoint ecclesiastical tribunals withia 
the dominions of each—that the regulation of the council, when 
within the scope of their authority, should be paramount to 
the temporal laws with which they should come in collision, or 
supreme ; and, if you please, that there should be an appeal from 
the lay to the ecclesiastical tribunals, in cases involving any 
question of religious faith or practice....Would this ecclesiasti- 
cal establishment have been any thing else than a part of the 
machinery of each of the contracting Sovereigns, for the go- 
vernment of his own dominions? This might have been dan- 
gerous power to grant, aud have opened the way to the usur- 
pation of powers pot granted ; but, would any ove bave dream- 
ed that, by such compact, the council in question was constitu- 
ted the rightful sovereign of the dominions of the coutracting 
parties 7--that any Sovereign might not rightfully control those 
tribunals when he perceived them to exceed their proper aa- 
thority or that he was restrained, by any thing but the faith 
of the compact, from suppressing them altogether, or banish- 
ing them from his domintons? 

“ This is not similar, but identical. The States, before the 
formation of the Constitution, were sovereign ; they exercised, 
uncontrolled, all the powers of government. This is not mat- 
ter of argument, but of historial fact, and established by evi- 
dence perfectly indisputable. ‘They entered into a compact 
providing for the establishment of a common council for the 
regulation of certain affairs of common interest, and provided 
that it should appoint officers and tribunals to execute its pow- 
ers in the most effectual manner. Certainly the States did not 
stipulate to become consolidated for every purpose, to abandon 
altogether their sovereign character, and to become corpora- 
tions. Yet, unless they have done this, | will prove, so that no 
ove shall question it, that they must refain every right of sove- 
reignty, and have rightful power to control every tribunal and 
function within their territory.”"—[See Banner of the Constitu- 
tion, vol.3.] 

Mr. Rowan said, in the speech before quoted : 

‘+1 contend, therefore, that the States made the Constitution, 
and thereby reudered the Union greatly more perfect than it 
was onder the Articles of Confederation. I contend. also, that 
the individuality and sovereign personality of the States were 
not at all impaired by that inswument—that the States remain 
plenary sovereigns, as much as they were before the formation 
of the Constitution—that they have not, by that instrument, 
parted with oue jot of their sovereignty. You seem to startle ; 
but hear me. | contend that the States, as plenary sovereigns, 
agreed, by the Constitution,( bich is but the compact of Unien) 
that they would unite in exerting the powers therein specified 
and defined, for the purposes aud objects therein designated, 
and through the agency of the machioery thereia created. The 
power exercised by the functionaries of the General Govern- 
ment, is not inherent iv them, but in the States, whose agents 
they are. The Constitution is their power of attorney to do 
certain acts, and contains, connected with the authority to aet, 
their letter of instructions as to the manner in which they shall 
act. They are the servants—ihe power which gives validity to 
their acts, is in their masters, the States. Where, let we ask, 
is the power of Congress during the recess of that body? Cer- 
tainly not in the individual members ; they do not carry it 
about with them. Suppose the Judges of the Supreme Court 
were, by some fatality, thrown out of existence—where would 








he the judicial power which they exercised, until others were 





to appoint a single joint ageut for the special purpose of mana- | What, then, has she done?) What she had ao undoubted right 
ging the temantcy ia common, and to withdraw so much of the | to do: she entrusted the powers incident to her sovereignty, to 


power of their former separate agents as related to that estate | various agents. These ageuts derive every shadow of right 
—vow would this double agency of A B and C have more 


power thao their single agencies had before? Where would 
be the fee simple? Io the separate agencies, in the joint agen- 
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appointed? Upon the death of the President, where is the su- 
preme Executive power of the Union? You may tell me, in 
the Vice-President. But, between the death of the President, 


from her, and are accountable to her for the performance of and the induction of the Vice-President, where is it? The an- 
their duty, under the penalty of being cashiered and deprived |swer to these questions, js most obvious. It is, that they pos- 


sess no sovereign power—that they are but the agents of the 
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sovereign States—-that the States retained all their sovereign 
power, and still retain it—that it is inherent in them, not in 
three-fourths of the States, but io all of them. In amending 
or altering the Constitution, they have agreed that the voice of 
all shall be expressed by three-fourths. 

“The sentiment that the States, by the formation of the 
Constitution, divested themselves of a large portion of their 
sovereign power, is, in my humble opinion, as erroneous as it 
is unhappily prevaleat. And this error will be advocated by 
all who are hostile to State sovereigaty, and friendly to a Con- 
sulidated Government. 

‘I have attempted to prove, in a previous part of my arga- 
ment, that a State could not, without dissolving its social com- 
pact, divest itself of its sovereign power. ‘To suppose that a 
State could be dependent aod sovereign at the same time, 
would be to suppose it destitute of that unity which is of the 
essence of its nature. It would be not only to miscuonceive the 
character of a State, but to ascribe to it two inconsistent modes 
of existence. 

‘Nor is it more admissible to suppose that a State is sove- 
reign, and at the same time subject to certaiu salutary restraints 
upou the exercise of its sovereignty, by any other power : for 
I lay it down, as a truism in political science, that, whenever 
a State is subject to the control of the will of any other pow- 
er, it has ceased to be sovereign, and is the province of the 
power that may cootrol it. I say ‘may control it,” for its 
subjection does not consist in the actual exertion, upon it, of 
the controlling power, but ia its subjection to that control. 
Slaves are not always under the controlling action of their 
master’s will. Jadeed, they are but seldom so. Yet they are 
not the less slaves when they are not, than when they are, un- 
der his actual control ; because their slavery consists in their 
subjection to his will, aud not in their actual continuous con- 
formity to it.” 

Judge Tucker, of Virginia, says: 

‘In the United States of America, the People have retained 
the sovereignty in their own hands ; they have, in each State, 
distributed the Government, or Administrative Authority, of the 
State, into two distioct branches, wternal and erternal ; the 
former of these they have confided, with some few exceptions, 
to the State Goveruments—the latter to the Federal Govern- 
ment.” 

But perhaps we may be told that the practical sovereignty 
resides in the Government, as the representatives of the Peo- 
ple, upou the principle that gui fucit per alium facil per se. 

This argument is easily refuted. In whom, we ask, does the 
ultimate right of legal control reside !—for there is also the /e- 
gal sovereignty. If ia the Government, then is the Govern- 
ment sovereign. But the Government of the United States, 
like the Governments of the States, is controlled by the Con- 
stitution. The Constitution is, then, a law to the Government. 
This is uot mere abstract theory ; it is practical truth. 


Judge Paterson, in the practical exercise of the highest judi- 
cial station uoder the Constitution of the U. States, lays down 
the following rules of practice : 

“What,” says he, “is a Constitution? It is the form of go- 
vernment delineated by the mighty hand of the People, in 
which certain fundamental laws are established ; the Constitu- 
tiea is certain and fixed ; it contains the paramount will of the 
People, and is the supreme law of the land ; it is paramount to 
the will of the Legislature, and can be revoked or altered only 
by the authority that made it. The life-giving principle and 
the death-doing stroke must proceed from the same hand. 
What are Legislatures? Creatures of the Constitution ; they 
derive all their power from the Constitution ; it is their com- 
mission ; and, therefore, all their acts must be conformable 
thereto, or they will be void. The Constitution is the work or 
will of the People themselves, in their original sovereign and un- 
limited capacity. Law is the work or will of the Legislature, in 
their derivative and subordinate capacity. The one is the work 
of the creator, the other of the creature. The Constitution fires 
limits to the exercise of Legislative authority, and prescribes the 
orbit within which it must move. In short, the Constitution is 
the sun of the political system, around which all Legislative, 
Executive, and Judicial bodies, must revolve. Whatever may 
be the case in other countries, yet, in this, there can be nodoubt 
that every act of the Legislature, repugnant to the Constitution, 
ts absolutely void?’—{2 Dallas, p.3Us. | 

But who presented this law paramount? Who formed the 
Coustitation of Union? The People formed it. But in what 
capacity did the People form it? We have shown that they 
formed it in their sovereign capacities as independent States. But 
who can control. modify, or annul, the Constitution? Can the 
Government doit? No. But the States can do it, when and 
as often as they please. This is no abstract right, like that ex- 
isting in England or Russia, which can only be maintained by 
tilegal means, but a right secured by the Constitution itself, 
which can oaly be resisted by illegal means. It is, then, a legal 
and practical right, in conformity with the Constitution. It is 
a right that has been acted upon. The States may amend the 
Constitution at their pleasure, even against the will of a majo- 
rity of the People of the United States, aud the Government 
is bound by such amendment. ‘The Government, then, is sub- 
ject to the practical control of the States ; and is, therefore, 
neither rightfully nor practically sovereign. But, what power 
can control the States! There is no such power. They are, 
therefore, sovereign. 

For, as Mr. Paley says, ‘* As a series of appeals must be fi- 


nite, there necessarily exists, in every Government, a power’ 


from which the Coustitution has founded vo appeal, and which 
power, for that reason, may be termed absolute, omnipotent, un- 
controllable, absolute, despotic, and is alike in all countries. ‘The 
person or assembly in whom this power resides, is called the 
sovereign or supreme power of the State."—|2 Paley, p.185.] 

The States, then, have delegated no portion of their sove- 
reignty to either the State Governments or to the Federal Go- 
vernment. They are mere subordinate agencies. They have no 
sovereignty. Hence the inaccuracy of the language of those 
who call the North American States twenty-four States of di- 
vided sovereignty. It would be more correct to call them twen- 
ty-four sovereign States of divided government. 

It is true that, by their constitutional compact, they have 
agreed to forbear the individual exercise of some of their pow- 
ers, and to exercise those powers jointly ; but this impairs not 
their sovereignty. 

Vattel informs us that several sovereign and independent 
States may unite themselves together by a perpetual confede- 








cy, without each ceasing to be a perfect State. They will form, 
together, a Federal Republic ; the deliberations will offer no vi- 
olence to the sovereignty of cach member, though they may, 10 
certain respects, put restraints on the exercise of it, in virtue of 
voluntary engagements.—| Vattel, Law of Nations, Bk.1, Ch.1, 
Sec.10.] 

Burlemaque defines a Confederacy to be an assemblage of 
perfect Governments, strictly united by some common bond, so 
that they seem to make but a single body with respect to these 
affairs which interest them in common, though each preserves 
its sovereignty full and entire, independent of all others. 

Dr. Cooper, of South Carolina, says : 

“From the preceding facts, therefore, I assume that the in- 
dependence and separate sovereignty of each State of the Union 
never was at any moment conceded,or in any manner renounced. 
The Confederated States consented that this sovereignty should 
not be exercised on the objects exclusively commitied to the 
Federal Government by the Constitution of 1787. These ob- 
jects are severally stated, defiued, and limited, by the Consti- 
tution. Many powers and objects, proposed during the debates 
on the Constitution that took place in the Convention, were 
rejected by that Convention ; and, finally, by the tenth article 
of the amendments of the Constitution, it is declared that ‘ the 
powers not delegated to the United States by the Constitution, 
por prohibited by it to the States, are reserved to the States 
respectively, or to the People.’ Thereby showing, beyond ail 
doubt, that the Constitution of the United States was an in- 
strumeut conveying specific, expressed, and limited powers, 
and «bose only ; that the Government was a Federal Govern- 
ment, a creature of the several independent States that cousent- 
ed to it; avd that, so fur from being sovereign, independent, 
and uncontrollable, it was originally created, is now kept tn 
force, and may be altered, limited, controlled, or annulled, at the 
will of the several independent States or sovereignties who uni- 
ted to give it existence.”——| Essay on the Constitution of the 
United States, p.25.) 

Mr. Rowan said : 

“T admit that a sovereign State may forbear to exercise her 
sovereign power in relation to given objects or classes of ob- 
jects. She may stipulate thus to forbear the exertion of her 
sovereign power, or she may stipulate to exercise her sovereign 
power in conjunction with other States in relation to certain 
classes of subjects, and to forbear to exert them individually 
upon any of those subjects. But the very stipulation, instead 
of renouncing the powers which are to be jointiy exereised, im- 
plies their retention. Such a stipulation i consider the Consti- 
tution to be. I view it as an agreement, between the sovereign 
States, to exert jointly their respective powers, through the 
agency of the General Government, for the purposes and in the 
manuer delineated in that iustrument of compact. Each State 
exerts its plenary sovereign power jointly, for all the legitimate 
purposes of the Union, and separately for all the purposes of 
domiciliary or State conceras. An individual citizen may sti- 
pulate to transact a portion of bis business by agents, and the 
balance by himself; and that he will forbear to exert bis moral 
faculties or physical energies on that class of subjects which, 
by his stipulation, are to be acted upou by his ageuts. Has he, 
by his stipulation, lessened, impaired, or diminished, his moral 
or physical powers! Certainly uot. The validity of the agen- 
cy depends upon his retaining those faculties : for, if he snall 
become insane, or die, the ageut cannot act, because the pow- 
er of his principal has become extinct. So it is the power, the 
full subsisting sovereign power, of the States, which gives vali- 
dity to the acts of the General Government. The validity of 
those acts does not result from the exercise of a portion of the 
sovereign powers of each State.” 

Agaio, Mr. Rowan said : 

“The States were, before the formation of the Constitution, 
equal, for they were sovereign. Since that instrumert was for- 
med, they are not less equal, because they are still sovereign... 
as much so now as then....aud because the powers which they 
stipulated, in that compact, to forbear to exercise separately, 
and to exercise jointly, were equal. So that, if the powers 
which they exercise jointly, under the Constitution, be consi- 
dered, they are equal and equally exerted by the joint action 
of all the States, through their joint agents ; and the powers 
which each may, cousistentiy with their constitutional com- 
pact, exert separately, are equal; and, whether viewed in their 
joint or separate action, they are equal. And, when a new 
State is admitted into the Union, it enjoys, by constitutional 
stipulation, an equality with the other States of the Union. 

“ But, as I fear | am fatiguing you, and this hon. body, my 
object has been to show that the Constitution was not and 
could not have been formed by the People ; that the States act- 
ed as plenary sovereigns in forming it; that their sovereign cha- 
racter and individuality was not impaired by that instrumen: ; 
that it is now administered by them in the character in which 
they made it, that of full and perfect sovereigns ; that the Con- 
stitution ts neither more por less thao a compact between sore- 
reign States, who are partics to it; that the Unionof the States 
produced by it is more perfect than that which existed under 
the Articles of Coufederation ; and that its increased perfec- 
tion consists mainly io the stipulation that the States may ex- 
ert their joint Legislative, Executive, and Judicial powers, up- 
on the People of each. This is a stipulation of each with ail, 
and of all the others with each ; and this is the stipulation te 
which the illustrious Washington alluded when he spoke of the 
consolidation of the Union. But still, io this stipulation, the 
People are regarded as citizens, as collective bodies. constitu- 
ting the States respectively. ‘The States. in the joint exercise 
of power, through the agency of the Gevera! Government, 
must confine themselves to the powers stipulated in the bond 
of Union, to the Coustitution ; and, in doing that, they must 
consider the People as citizens of their respective States. Thus 
the Constitution provides that all trials for crimes shall be in 
the State where the crime is alleged to have been committed ; 
and so in the exercise of the power which allowed to Congress 
to provide for organizing armies, aod disciplining the militia, 
and for governing such part of them as shall be employed in 
the service of the United States, they are regarded as the mili- 
tia of the States separately, and each State bas the right to 
appoint the officers of its own militia. So, also, it is stipulated 
that the citizens of each State shall be entitled to ail the privi- 
leges and immunities of citizens in the several States.” 


Mr. Hayne said, in the debate on Mr. Foot’s resolution : 
‘No doubt can exist, that, before the States entered into the 
compact, they possessed the right, to the fullest extent, of de- 





‘ 


termining the limits of their own powers ; it is incident to all 
sovereignty. Now, have they given away that right, or agreed 
to limit it or restrict it in any respect? Assuredly not. They 
have agreed that certain specific powers shall be exercised by 
the Federal Government ; but, the moment that Government 
steps beyond the limits of its charter, the rights of the States, 
‘to interpose for arresting the progress of the evil, and for 
maintaining, within their respective limits, the authorities, 
rights, and liberties, appertaining to them,’ is as full and com- 
plete as it was before the Constitution was formed. It was 
plenary then—and, never having been surrendered, it must be 
plenary now.”—j| Pamphlet, p.14.) 
Judge Tucker says: 


‘The Federal Government, then, appears to be the organ 


through which the United States communicate with foreign na- 
tions and with each other. ‘Their submission to its operation 
is voluntary ; its counsels, its engagements, its authority, are 
thus modified and united. Its sovereiguiy is an emanation from 
theirs, not a flame by which they have been consumed, nor a 
vortex in which they have been swallowed up. Each is still a 
perfect State, still sovereign, still independent, and still capable, 
should the occasion require, to resume the exercise of its fune- 
tions, as such, in the most unlimited extent.” 

We trust we have now shown that “‘the several States for- 
ming the Constitution of the United States were free, sove- 
reign, and independent, at the time of the formation and adop- 
tion of the Constitution of the United States;” that ** they de- 
legated certain powers, in forming their compact, to be exerci- 
sed by the Government they were about to constitute, and re- 
served all others to themselves; and that ‘they reserved to 
themselves an uncontrolled right of sovereignty, freedom, aud 
independence.” 

We think we may confidently and even triumphantly appeal 
to the candor of the reader, whether we have not fully esta- 
blished these several propositions. And, if these propositions 
be admitted. we bave fully sustained our definition of a Fede- 
ral Government. If, then, our definition of a Federal Govera- 
ment be correct, our conclusion, that the General Government 
of the Union is a Federal Government, is necessarily weil- 
founded. 


New Jersey. SULPICIUS. 
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Parties in South Carolina.—The present political contest in 
South Carolina has given occasion for an extensive display of 
ability on the part of ber political writers. Besides the nume- 
rous Orations, Public Speeches, Essays, and Communications, 
which have reached the public through the ordinary channel of 
newspapers, there have appeared severa! pamphlets, on each 
side of the controversy, written with so much ingenuity and 
legal skill, that a reader can hardly help thinking that they are 
all true. On the side of Nullification, ** The Crisis,” by Mr. 
Turobull, and ** The Genuine Book of Nollification,” by an 
anonymous writer,in which are collected ali the cases in which 
State interposition bas been resorted to under our Government 
—and they are not a few—stand most conspicuous. Opposed 
to Nullification, three pamphlets, (of which we have seen only 
the two first.) under the title of ‘“* Occasional Reviews.” aseri- 
bed to Mr. Cheves, and one entitled ** Constitutional Argu- 
ments, indicating the Rights and Policy of the Southern States 
—by Charles Stevens, a member of the late Union Convention 
at Columbia,” occupy the first place. Io these various works 
are brought into view the principal arguments, pro and con, 
touching the question of State Rights and State Remedies ; 
and, whilst the advocates of Nullification are pretty unacimous 
in their views, the opposite party entertain seutiments differing 
from one another, upon some very important points. The fol- 
jowing sketch of the actual state of parties in South Carolina, 
will show precisely how the case stands, as far as we have been 
able to judge of it. 

The People of the State are divided into two great parties, 
the Nullifiers and the Anti-Nullifiers, in the proportion of about 
3 to 2, as exhibited by the votes at the late election, published 
in our paper of 7th instant. 

The Nullifiers bave heretofore embraced two sub-divisions. 
One portion was prepared to nullify by an Act of a majority 
of the State Legislature, as Georgia, Peonsylvania, and other 
States, had done. The other was opposed to any other mode 
of Nullification than by the People of the State, assembled in 
Convention for the especial purpose, which Convention requi- 
red, for its convocation, a vote of tevo-thirds of both branches 
of the Legislature. Such a vote having recently been obtain- 
ed, the ground of discrimination has, consequently, been remo- 
ved ; and, so unanimous are the Nullifiers, that we believe pot 
the slightest amendment was made to the bill for calling the 
Convention, as eported by the Joiot Committee. 

The Anti- Nullifiers comprise all who are opposed to Nulli- 
fication, including, of course, all the regular friends of the Ta- 
riff, of whom there are some, from conviction or interest, in 
Charleston and other plaees. If those be excepted who are 
engaged in the sale of Northern manufactures, we should say 
the oumber was very limited, as, indeed, it is, all through the 
Southern country. This party, however, is chiefly composed 
of those who advoeate State Rights, and hence they assume 
the title of * The Union and State Rights Party.” In regard 
to many elementary principles, they generally coincide with 
the Nullifiers—such, for instance, as the following: 

1. That the Government of the United States is a Govern- 
ment of limited powers, formed by the People of the several 
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Banner of the Constitution. 





States in their several State capacities, and not by the People 
of the whole twenty-four States in their aggregate capacity. 

2. That, by the Constitution of the United States, no com- 
mon tribunal has been established to determine cases of dispu- 
ted political power ; nor is the Federal Government the final 
interpreter of its own powers. 

4. That no State is bound to submit to an unconstitutional 
law of Congress, and that, consequently, each State possesses 
the right, and is in duty dound, to protect its citizens against 
the operation of any such. 

Every one knows that these propositions are maintained by 
the Nullifiers; and, that they are also maintained by the oppo- 
site party, will be evident from the following quotations from 
the pamphiets of Mr. Cheves and Mr. Stevens: 


‘Further, we admit,” says Mr. Cheves, “the authority of 
all sovereign States to judge, in all cases to which they are 
parties. for themselves, and to restrain, within their own limits, 
all external authority. We assert that the States of the Union 
are sovereign, and, therefore, have a right to bullify the laws 
of Congress, within their own limits ; but we deny that they 
can do this constitutionally—that is to say, under any provision 
of the Constitution—and assert that they do so by their own 
inherent sovereign power. We, consequently, deny that the 
argument turns at all upon the alternative of submission to the 
author'ty of the Supreme Court, as a political umpire, or Con- 
stitutional Nullifcation. There is, besides these, @ sovereign in- 
terposition, which was the proposition of Virginia in 179s, and 
which we think we have proved to be the only safe or expedi- 
ent control of sovereign power. ‘The true and only question, 
then, in the Southern States, is between this interposition, 
(which we have shown to mean the same thing as the oullifi- 
cation of Kentucky and Mr. Jefferson) and Constitutional Nul- 
lification. ‘The last we think we have shown to be unfounded, 
impolitic, and impracticable. ‘There is uo Southern party, we 
believe, which does not admit this sovereign power of tnterpo- 


sition. On this ground the attion of the States ought to be 
built. it will unite their strengtu, by destroying their heresies 


and divisions; and success in their common object will, beyond 
question, be the result.”"—[ Occasional Reviews, No.I, p.29.] 


‘It results, from the nature of a federative compact between 
equal and independent States, purporting to create a common 
Government of limited powers, for defined objects of utility, 
common to all the parties, that the Goveroment thus created, 
(whether appointed aud controlled by a simple majority of the 
People, on Republican principles, or however otherwise modi- 
fied by its Coustitution,) cannot be the ultimate gudge of the 
extent of its own powers: for this would, in effect, render the 
limitations of its powers i/lusory, aud the character of the Go- 
vernment (in reference to the parties creating it) despotic ; and, 
therefore, wholly incapable of affording any security for the re- 
served unalienable rights of the several parties to the compact ; 
the secure preservation of which must, in reason, be regarded 
as the cardinal intention in adopting the confederated form of 
government.’’—| Constitutional Arguments, p.3. | 

It is upon the question of remedy, that the two parties differ. 
The Nullifiers are in favor of declaring the Tariff Law nul! 
and void and not binding upon the citizens of South Carolina, 
unless it be declared, by three-fourths of the States, assembled 
in General Convention, the number necessary to amend the 
Constitution, to be constitutional. 

Mr. Cheves ts 
States, and 


in favor of a Convention of the Southern 
is opposed to action by a single State. 

Mr. Stevens is also in favor of a Southern Convention, with 
the view of operating upon Congress so as to induce that body 
to convoke a General Convention of the States. [He says * the 
voluntary action of Congress would be highly desirable ; and 
could not, in decent courtesy, be refused to the respectful soli- 
citation of so many States, on an occasion so solemn, and for 
an avowed purpose, not more indicative of their own deep con- 


; 


ns of wrones sustained from the hands of their brethren, 


it profeund attachment to the Union itself, and of 


ay aT 
than of th 
their siacere desire to insure its perpetuity on the terms of the 
original contract—regardivg the equality of the States, and the 
sacredness of their unalienable rights, as its Lasis."—p.18. 

4 


Again: “A constitutional right of self-defeace, in a stipuia- 


-ed minor'ty, ae nist every encroachment, which, as far as the 


Southern States are concerned, is their only protecting shield 
ogainst ruinous contact with a power hostile by the instinct of 
self-interest, aud otherwise irresisuble, can never be abandoned 


ason to themselves and their posterity—can never 
} 


witheut tre 
be abandeved until the Constitution itself is abandoned—cs uf 
rust be whenever the destruction of its federative characteris- 
ics Cab UY longer be prevented,” 

Now, with these views entertained by the two contending 
dispassiouately put it to the Tariff Party at the 
North, to say whether the calculation upon which they so 


pariies, we 
much build, that the Nullifiers of South Carolina will be de- 
feated in their attempt by the Union Party of their own State, 
is as likely to de realized as they had anticipated ! 





The Merchants and the Tariff. 
which the People of the South generally labor, which is that 
of supposing that amongst the merchants at the North they 


There is ope error under 





have nn exteusive body of active auviliaries in the cause of 
ree Trade. This is not the case. With vine merchants out 
of every teu in the four principal Northern cities, there has 
been, for three years past, something very much like iodiffer- 
ence op the subject, if net a positive adbesion to the Tariff Po- 
licy ; and we are perfectly satished, that, had it not been for 
the efforts of those who, from a pure love of the principles of 
political liberty and justice, were willing to encounter the odi- 


um of sustaining an unpopular cause, aot a struggle would 


the Tariff Act of 1828 was attempted to be palmed off upon the 
nation as the settled policy of the country. We do not mean to say 
that none of the merchants have felt an interest in the question 
at issue. We have the satisfaction to know, that, in each of 
the cities referred to, as well as in others, we can name intelli- 
gent individuals who have felt a deep interest in the cause ; 
but this they have done not as mere merchants, but as lovers 
of truth and right. We know that the Southern agriculturists 
think that a merchant should as certainly be expected to be 
found on the side of unrestricted commerce, as a cotton wea- 
ver on the side of manufactures ; aud we may be asked how 
can an opposite phenomenon be accounted for. It is quite easy 
to explain it, and we shall do so. 

Experience has shown that, whenever a new Tariff for an 
increase of duties has been in agitation, some opposition has 
The former 
have feared a diminution of imports, or a cessation of the or- 


been made to it by importers aud ship-owners. 


dinary increase arising from ivcreased population and wealth ; 
the latter, a decrease in the value of ships. L:xperience has 
also shown, that, after each Tariff Law has been passed, both 
these anticipations have been realized. Imports have decrea- 
sed, or have not increased iu the accustomed ratio, whilst the 
value of ships has fallen. The derangement, however, in 
commerce, which has resulted therefrom, has not been of long 
duration. Mauy losses have been sustained, and perhaps some 
merchants ruined; but, what with the ordinary loss of ships at 
sea, sales to foreigners, suspension of work at the ship-yards, 
and the bankruptcy of merchants and ship-owners, or their 
turning their capitals into manufactures, the new supply bas be- 
come apportioned to the new demand for merchants and ships, 
and matters have gone on as usual. Heuce there has arisen an 
indifference on the subject. 

But this is not all. After prices have become adjusted to the | 
new duties, there are some merchants to whom it is a positive 
advantage that the duties should be high. These merchants are 
of two classes, Viz. commission merchants and importers with 
small capitals. Many goods imported into this country are 
shipped ou account of foreigners, or citizens residing in other 
ports than those at which the goods arrive, and on the sale of 
them a commission is charged of 5 per cent., more or less. 
This commission is charged upon the long price of the articie 
—that is, the price including the duty ; and, consequently, up- 
on every hogshead of sugar, or every bale of cloth, or every 
ton of iron, it yields a greater amount to the merchant, than if 
the duty was low. For instance: if a bhd. of sugar, weigh- 
ing 1000 pounds, is sold at $6 per 100 pounds, long price, the 
amouut would be $60, and the commission, at 0 per ct., would 
be $3. But, if there was no duty on sugar, the same hogshead 
would sell for ouly half that price—that is, 830—as the duty is 
three cents a pound, and the commission would, consequently, 
be but $1 50. ‘This example is sufficient to illustrate all other 
vases ; and, although a reduction of the duty would undoubt- 
edly have the effect of increasing the quantity imported, yet 
the prospect of such additional share of increased imports fall- 
ing into the hands of the same individuals, is not so clear to 
them as to induce a desire to change a certainty for an uncer- 
lalaty. 

In regard to the second class of merchants, viz. importers 
with small capitals, the matter operates thus : Upon the duty 
a credit is allowed, for all sums above #50, as follows: 

Ou goods, (except wines, salt, and teas,) if from iurope, one 
third in 8 months, ove-third io 10 months, and one-third in 12 
mouths 5 

if from the West Indies, or any other place on the Eastern 
shores of America Nerth of the Equator, or in its adjacent 
seas, bays, and gulphs, ove-half in G wonths, and one-half in 9 
mouths ; 

If from any other place than Europe, and the West Indies, 
and America North of the Equator, one-third in 38 months, oue 
third in 10 months, and one-third in 18 mouths. 

Upon wines, salt, aud teas, different terms of credit are as- 
sigued-— 

On wines, the credit is 12 mouths; 

On salt, 9 months ; 

On teas not deposited in the public stores, the credit is—if 
from China, balf in 6 months, one-fourth in 9 mouths, and one 
fourth in 12 months ; if from Europe, same as other goods. If 
deposited in the publie stores, the credit may be extended so as 
to commence at the time the teas are taken out, as follows: 
S100; 

8500 ; 


4 mouths for sums not exceeding 


8 mouths for sums not exceeding 





J2 mouths for sums exceeding SovU; 
Provided that uo credit shall extend to beyond 2 years from 
the time of deposiiing the teas. 


This credit furnishes a capital, as fir as it goes, to the mer- 
chaat, to trade upon ; and, the higher the duty is, the greater 
is the capital. This is one of the disadvautages of the eredit 
system, which the manufacturers coinplained of, and which has 
induced them to favor a repeal of the credit. They say it fur- 
nishes British agents and British tnerchants with the means of 
inundating the country with British goods. They suppose that 
many invoices are sent to the United States on foreign account, 
consigned to partuers in this country, who get the credit of ten 
months, on an average, upon the amount of the duty ; that 
these goods are sold at auction, and the money received there- 


for is sent to England to buy more goods cheap for cash; that 
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North of the Potomac, since the passage of 


the present duties, amounting, upon many cotton and woollen 


Bull equal to his own, with which he can break Jonathan's 
head three times in a year : for, as goods can be readily land- 
ed in this country in three mouths from the date of their being 
ordered, it is no doubt true that the capital furnished by the 
first credit can be turued three times before the credit expires— 
to say nothing of the additional capitals furnished by the cre- 
dits on the duties payable ou the subsequent importations. 

It is true that the late law, which goes into operation on the 
4th of March next, makes all duties upon * wool, manufactures 
of wool, or of which wool is a component part,’ payable in 
cash, as well as duties upon all articles whatever, where the 
amount in one importation does not exceed $200, and reduces 
the credit upon ali sums exceeding that amount to three and 
six months—(see the Law, io this paper of Ist August)—and 
thereby removes one motive for adhesion to high duties ; but, 
just in the degree that smali capitalists will be compelled to di- 
minish their importations, large ones will be enabled te extend 
theirs ; and fresh adherents to the high duty system will thus 
be created, 

In truth, the merchants, as a class, after their numbers have 
become proportioned to the existing trade, are very little eon- 
cerned whether the duties are high or low. They are sure to 
get from the consumer the full value of the commodities they 
sell, including the amount of the duty, aud their profit upon 
advancing the same; and they :nake just as much by selling 
ten thousand dollars’ worth of goods, whether the quantity sold 
be ten thousand yards of cloth or five thousand. It is we, the 
people, the consumers of the goods, whv feel the differeuce, we 
who ouly get one coat for the price of two, one pound of su- 
gar fur the price of two, ove hundred weight of iron for the 
price of two; and, so long as we, the people, are satisfied to be 
so humbugged, there is no reasup why the merehants should 
give themselves any extraordinary concern about the matter. 

The contest for Free Trade, it will thus be seen, is not a 
mercantile battle. It is a war for principle, waged by the Peo- 
ple, against mouopolies; and, as the farmers and planters have 
the deepest interest at stake in the issue, we trust that they will 
rely upon no influence but their own. It is now evident that 
the American System and the Union cannot both stand ; and, 
before long, the People will be called upon to choose between 
them. For our individual selves, and we thiok we can speak 
for the whole Free, Trade Party, we have no hesitation in say- 
ing we are for the Union. 


ee ee ee 


Warlike Rumors. 





The following paragraphs have lately 
appeared in the Philadelphia papers, and we publish them as 
indications of public opinion, which has not yet taken, in this 
State, any fixed ground in reference to the course to be pursu- 


ed towards South Carolina. We learn that a distinguished 


Virginian, who was lately in this city, expressed his belief that, 
if any atlempt was made, bv Congress, to put down that State 
by military foree, the inevitable effeet would be to drive all the 
other Suuthern Sta’_s to stand by her. 


—— 


From the National Gazette, of 14th November. 

The Washington Telegraph, of Monday last, mentions “rumors that 
an armament of revenue cutters is fitting out, at the Navy Yard at 
Washington, with which it is intended to blockade Charleston.” In the 
Philadelphia Inquirer, of this morning, we find this paragraph: 

“It is currently reported, in the city, that Gen. Jackson, or the Se- 
cretary of the Navy, has ordered several revenue cutters to take a posi- 
tion in the neighborhood of the ports of South Carolina. If this is 
iruc, We nay soon expect warm work in that quarter. We doubt the 
statement much.” 

- Whatever means, warranted by the Constitution and the Laws, the 
President may take for suppressing or counteracting South Carolina 
Nullification, should be approved and seconded usroughout the rest of 
the Union. The performance of his duty, on this oceasion, is desirable, 
and entitled to public sanction, however delinquent be may have been 
in other cases, or heretical in his own doctrines with regard to the Con- 
stitution and his official prerogative. 

From the Pennsylraman, of W5th November. 

Several reports are afloat of preparations to blockade Charleston ;— 
they want confirmation. 

‘The world will be gratified to learn that Mr. Walsh has consented 
that the President should resort to that measure, should it be deemed 
necessary, 

What Mr. Walsh or his friends may say of it some years hence, we 
are not prepared to say. 


_— 


From the Philadelphia Gazette, of 14th November. 
Military.—-We learn that two companies of United States’ Troops 


will embark fom Fortress Monroe, in a few days, for Charleston, So. 
Carolina.— Norfolk Beacon. 


From the National Gazette, of 19th Norember. 

As the proceedings of South Carolina form, now, the principal topic 
of public interest, we offer our readers a speech which Mr. Poinsett de- 
livered at Char'eston, as a member of the Union Party. Itis an able 
and characteristic performance, which should be closely considered. In 
the Washington Globe, of Saturday last, we find the subjoined para- 
graph, to be deemed official : 

“We perceive that the opposition prints are giving, as intelligence, 
intimations spread abroad by the Telegraph, to make the impression 
that the President is taking measures to blockade the port of Charles- 
ton, by revenue cutlers, and is marching troops to make war upon the 
Nullifiers. There is not the slightest pretext for the supposition that 
any one considers such precautions uecessary to secure the collection 
of the revenue. No resistance, by force, to the due administration of 
the law, is apprehended.” 


The very legislative or conventional act of nullifying the Tariff Law 
will be, virtaally, resistance by force. Is it intended to capitulate to 
Nullification ? The solemn declaration has been made, by the authori- 
ties of South Carolina, that the State will not submit to the Tariff Law 
—that the “due administration” of it will not be suffered. 


(The National Gazette seems desirous to push on General 
Jackson to extremities. Will it stand by the General, in a 
blockade of Charleston, against the warning voice of Mr. Web- 





‘goods aud iron, to 100 per cent., furnishes a capital to John 


ster? We doubt it.—E£d.]} 
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The following is from the New York Gazette. The ramor 
referred to was very current in this city some days ago, and 
actually believed by some people. We may expect many more 
of the same sort, and of an equally ridiculous character. 

Nullification.—The Philadelphia Inquirer, of yesterday, publishes the 
fullowing article. Lf the last sentence be correct, we have fullen ou evil 
umes indeed : 

‘Jt was rumored in this city, yesterday, that the Nullifiers had torn 
down the Custom-House at Charleston. The Charleston papers are 
silent upon the subject, aud the rumor is no doubt the invention of 
some wag. After Monday next, however, the Charleston Custom-House 
might as well be torn down, as ut is now certain, that, after that time, the 
Tariff Laws will be disregarded throughout South Carolina.” 





The venerable Charles Carroll of Carrollton, the last survi- 
vor of the Signers of the Declaration of ludepeudence, depart- 
ed this life, at Baltimore, on Wednesday the 14th iust., in the 
96th year of his age—deeply lamented by all woo have lived 
to enjoy the blessings of the Goverument of which he was one 
of the illustrious founders. 





The Proceedings of the South Carolina Legislature, Gov. 
Hamilton’s Message, and the Act for calling a Convention, 
have had a pretty extensive circulation at the North. Had the 
Editors of the Northern prints beeu as willing to let the state 
of public feeling at the South be known to their readers, du- 
ring the last three years, as they vow are, the present crisis 
would have been averted. It was because the Northero press 
was closed to the complaints of the Southern People, that the 
People of the North were kept in ignorance of the true state 
of their feeling. Had the matter been otherwise, the Tariff 
Question would have been settled, at the last session of Con- 
gress, upon terms far more favorable to the manufacturers, than 
We trust that there will be no con- 
cealment, hereafter, by the Northern Editors, of the true pos- 


it can possibly now be. 


ture of affairs. It is folly to close our eyes when danger is 
near at haad. The Convention met at Columbia eu Monday 
last. and we canuot be long without some account of its pro- 
ceedings. 

A Portuguese Proverb.—A simple countryman went to mar- 
ket one day, in Lisbon, aud, whilst he was passing through the 
crowd, gaping and staring at every thing before him, dragging 
his horse after him, by his bridle, a couple of rogues contrived 
to slip the bridle off the head of the animal, which one of them 
conveyed away, whilst the other put the bridle on his own 
head, aud followed on after the conotryman. After satisfying 
his curiosity, aud reaching the other end of the market, the 
countryman stopped, with the view of mouuting his horse— 
but, on turning round, he found, te bis utter amazement, that 
the horse had turned into a man. Not doubting that this me- 
tamorphosis had been the result of witehcraft, he dropped the 
bridle and took to his heels, to the great satisfaction of the 
thief, who was thus left in possession of more than he had a 
right to expect. 

On the followiug day the countryman went again to the 
market, for the purpose of buying another horse, and the frst 
ove that he came across was his own famous steed. Feeling, 
by this time, that he was up to the joke, and having po idea 
of being taken in a second time, he walked up to the animal, 
with all the se!f-complacency of a knowing-one, aad, putting 
his mouth to his ear, whispered into it, vs Que compre que non 
sabe,"—Let him boy you, that does'nt know you. 

This story furnishes the Portuguese proverb just quoted— 
and we could not belp thinking of it, upon several late occa- 
sions, when some of our correspondents, not acquainted with 
the fact that the first volume of the Banner was published ar 
Washington, have suggested to us the idea of establishing a 
pi.per in that city. 

—$—$_$____ 

Spirit of Conciliation in Vermont.—-We copy the following 

from the * Pennsylvanian.” It is a pity that bo mention is 
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exclusively for protection, as to be 
question were inported by Mr. Holmes expressly for the purpose of 
trying the question. 





Executive Legislation —The following complaint against the | 
coustruction of the new Tariff Act, is copied 
From the New York Gazette. 


Gentlemen : | notice that the Seeretary of the Treasury has decided 
that no goods shail be entered, for the benefit of the new duties, except 
by the importer, and, also, that he must be the bona fide owner of the 
same. It strikes me that this ts altogether gratuitous on the part of our 
Secretary, and I think he far exceeds his powers in his construction of 
the ‘Taritt Law—pariicularly the Isth section, which is of the most im- 
portance. It was no doubt the intention of the framers of the said laws 
that holders of goods which have paid old duties, whether the importer, 
or not, should be made whole, and placed ou a par with those who im- 
port goods under the new duties. At least half the goods honestly en- 
titled to the said benefit, are held by second or third hands. Why should 
they suffer from the law which was evidently intended to benetit them)? 
It is not too late for the Secretary to countermand or alter bis instruc- 
tions. Should he not, suits will be commenced, by holders of goods, 
agaist the United States, for the recovery of said duties 
re coce r. 


; and they will 
No officer bas a right, in constrning a law, to make a new one, 
unless the new doctrine lately promulgated by one high in office, (viz. 
“that any officer has a right to construe a law as he understands it,” ) 
has become the settled law of the land. 

Another unwise construction of the Isth section, will cause a great 
deal of unnecessary trouble and expense, both to the officers of the cus- 
toms and the huiders of goods. The Seer: lary directs that a all goods | 
intended to be entered for the benefit of the uew duties. must be deno- | 
cited in the public stores on or before the 3ist of December next.” Conu- 
sequently, ihese goods must lay (nobody knows Ww here, as the Collector 
will no doubt be obliged to hire twenty to fifty stores to contain all the 
goods offered.) from December 31st to March 3d, out of the control of 
the owner, and at his risk. 

I cannot see the necessity of removing the goods. Owners of goods 
entitied to debenture, on hand on the Sd of March, might make their 
entries, as in case of shipping, and the same forms to be observed. This 
would save the expense of carting, labor, storage, Xc.; goods could be 
examined much easter in the owners’ stores, aud with less delay ; im- 
nense quantities of merchandise,crammed together in the public stores, 
it would be alimost impossible to examime correctly. 


A MERCHANT. 








NULLIFICATION IN NORTH CAROLINA. 


From the Edenton Miscellany. 














Pursuant to public notice, a numerous portion of the friends 
of Free Trade ana State Rizhts assembled at Walton's Cross 
Roads, in this County, on Saturday the Gth inst.; and, 

After au eloquent and patriotic address from Jobu L. Bailey, 
hsq.— 

‘The following Resolutions, on motion of Captain Joho E. 
Speucer, were adopied: 

Resolved, That this meeting consider the present Taiiff as 
uueoustitutional and partial in its eperation. 

Resolved, ‘That we, as free People, relying upon our State 
sovereignty, are pot compelled to yield obedicace to any laws 
not based upon the Constitution of the United States, the Mag- 
na Charta of ovr liberation. 

Resolved, That we highly approve the course pursued by 
our brethren of Soath Caroiima ; and that we cordially sub- 
scribe to the doctrines advanced and supported by Hayne, Me- 
Duffie, and others of the State Rights Party, with regard to the 
present System of Protection. 

JOUN E. SPENCER, Chairman. 

E. Garrett, Secretary. 





From the Blairsville ( Penn.) Recerd. 
SOUTH CAROLINA—GOV EROR HAMILTON’S 
MESSAGE. 


On perusing this document, for the purpose of preparing an 
absiractol it for our readers, we found the whole so important, 
that we felt it our duty to copy it entire. 

it is now time for the People of the Northern and Middle 


prohibitury, and that the goods in | 

















States to understand the precise nature of the questions that 
are causing so much excitement amongst their Southern bre- | 
thren, aod threatening to lead to the most lamentable couse: | 
quences. ‘The preseut position of South Carolina, is truly an | 
alarming one. Her late elections were conducted with refer- | 
ence entirely to the question of Nuliification, and resulted in 
constituting a new Legislature, more thau two-thirds of which 
are the open advocates of that doctrine. Gov. Hamilton im- 
mediately calls an extra session of the new Legislature, and 
earaestiy recommends the callingof a * Convention, forthwith, 
for the purpose of considering the character and extent of the 
General Government,” in relation to the Tariff Laws. Later 





made of the party to which the gentleman belongs who is op. 
posed to the preservation of the Union upon the principle of | 
forbearance aud conciliation. 


Ou Tuesday week the fullowing resolution was laid before the Ver- 
mout Legislature : 


* Resolved, That our Senators and Representatives in Congress be 
instructed and requested to use their best exertions to preserve the Union 
of the States ; and be guided, in their official conduct, by that spirit of 
forbearance and conciliation. and regard for the interests of the whole, 
as distinguished the framers of the Constitution.” 

The Speaker observed, that, by a rule of the House, a resolution 
could not be introduced if objected to by any member. Mr. Brown, of 
Worcester, immediately ruse and objected. 





The following article will show the feeling which prevails iv 
South Carolina in relation to the ‘Tariff: 


From the Charleston Mercury, of November 7th. 








The Bond Case.—The United States, it seems, thongh they succeed- 
ed in obtaining a judgment against Messrs. Holmes & Mazyck, have 
found it impossible to make the money. A house of Mr. Holmes’ was 
some time since levied upon by the Marshal, and put up for sale, and 
knocked off to a State Rights man, who refused to comply with the 
terms of the sale, on the ground of the unconstitutionality of the Tarif 
Laws. Afler much consultation and deliberation among the officers of 
the Government, the house was again put up for sale yesterday, on ac- 
count and risk of the former purchaser, but not a single bid could 

Such is the state of 


public opinion, here, in respect to the 
Tariff. It has been already —— pullified, by public opimion. 
We ought to add, that the bond in this case was given for duties on an 


accounts advise us that a bill, embracing this object, has been 
already framed and reported, and is now under discussivn by 
that body. A Conveotion in South Carolina will, therefore, | 
take place ; and, the example once set, will, in all probability, | 
he followed up by all the Southern States. The next step will! 
be a Southern Convention, aud the next a Southern Learue—| 
and thus, before we of the North are aware of it, our Union, 
so highly prized by all, will be broken up and destroyed. This 
is the course marked out by their leading men: and it will cer- 
tainly be pursued, unless, through the conciliatory interference 
of the Tariff States, they can be induced to relinquish it. 

The excitement created by a deeply interesting election, wil! 
now soon pass off, and the public mind become better prepar- 
ed for calin deliberation on this still more interesting question. 
We trust it will be fairly met, and a course adopted, by all par- 
ties, that will not only prevent the unhappy disunion which is 
roticipated, but restore the harmony and good feelivg which 
have so long existed amongst us. 











CONSTITUTIONALITY OF THE PROTECTIVE 
SYSTEM. 
Extract from the new work entitled * The Rights of an American 
Citizen, with a Commentary on State Rights and on the Con- 
stitution and Policy of the United States. By Benjamin L. 
Oliver, Counsellor at Law.” Octavo, pp. 411. Published in 
1832, by Marsh, Capen and Lyons, Boston, and P. H. Nick- 
lin and T’. Johnson, Philadelphia. 


The third clause above referred to, authorizes Congress to 





i.nportation of coarse woollens, in which the duties were imposed so 


oe 


regulate commerce, &c.; and it may be asked, Has Congress 





any authority, under it, to impose duties on imports? ‘To an- 
swer this question, the true meaning of the parties to the con- 


stitution should be considered, without resorting to aoy refined 


or artificial construction. For this purpose, it will be necessa- 
ry to koow what is meant by regulating trade, aud whether it 
is ever necessary for the mere regulation of trade, to lay a tax 
on imports, and if so, whether such a measure was at all ia 
the contemplation of the States, when they authorized Con- 
gress to regulate trade. ; 

The doctrine on this subject is very fully examined in Smith 
v. Ogden; and it seems that the power to regulate commerce, 
includes also the power to regulate navigation. It extends 
also to every species of commercial intercourse between the 
United States aud foreign states, and among the several States 
of the Union; bat does not comprehend the commerce between 
individuals in the same State. ‘This power may be executed 
to its utmost extent, as far as it is granted by the Constitution. 
It does not comprehend the power of laying duties or imposts 
on exports or imports, which is one of the branches of the tax- 
ing power; but it extends equally to every species of vessels, 
however propelled or however employed. 9 Wheat. 209. 

It wiil immediately occur to an attentive reader, that the 
Constitution, in the first clause referred to, having given au- 
thority to Congress to impose taxes and duties for certain spe- 
cified purposes, requiring that they should be uniform: and, in 
the second clause, having authorized Congress to borrow mo- 
ney on the credit of the United States, the subject of taxation, 
or raising money, was wholly dismissed from their minds. It 
would seem probable, therefore, in framing the next clause, 
which gives power to Congress to regulate commerce, the 
thought of doing it by means of imposts and duties never ec- 
curred tothem. If, then, there are any other measures, which 
Covgress can naturally acopt for the regulation of trade, with- 
out resorting to imposts and duties, those measures probably 
are what the framers of the Constitution had particularly in 
view in this clause. 

It should be remarked here, that the whole clause authorizes 
Congress to regulate commerce with foreigu natious, and 


among the several States, and with the lodian tribes. Now, it 
is expressly forbidden in the fifih clause of section nine, to lay 
any tax or duty on articles exported from any State, &c.; it 
is clear, therefore, that, though Congress has the power to re- 
gulate commerce, to do it by the imposition of duties or taxes 
is uot what was intended by tie Constitution. But. it inay be 
said here, that the imposition of duties is forbidden en exports; 
it follows, that it was rot intended by the Constitution, to pre- 
veut the imposition of duties op imports. The answer to this 
objection, which is merely captious, is, that Cepgress has the 
general power of laying taxes and duties, by the first clause of 
section eight, above referred to, and which bas just been ex- 
amined; and, by the fifth clause of section nine, an exception 
is made, that no tax er duty shal! be laid on experts. The 
general power of taxation, it has heen attempted to show, is 
restrained to the payment of the public debt, and providing for 
the common defence sud genera! welfare. This dees vot au- 
thorize the layiug of any tax or duty on imports for the regu- 
lation of trade. Aud a power to regulate trade does not imply 
any right to impose taxes or duties on imports, if trade is sus- 
ceptible of regulation without it; and as exportation, aud the 
trade among the States, can be regulaied without it, there is eb- 
viously po necessity for implying a power to tax imports, which 
are introduced by foreign trade, from a power to regulate trade. 
Still, it it should be ue« essary to impose a duty ou imports, for 
the advantageous regulation of trade, it eannot be denied that 
Congress has the power todo it. But, then they will do it un- 
der the power to lay taxes and duties to provide for the general 
interest; and it must be subject to the restrictions before men- 
tioued, of not consulting local, sectional, or partial interests 
unly. 

Further; as the protection and encouragement of trade and 
commerce were subjects of the bighest interest and importance 
to mostil not all of the States which first joined in the adop- 
ion of the Constitution, it cannot be supposed, that by giving 
Congress a power to regulate trade, they meant any thing else 
thau a power to adopt such measures as they should thiok 
best calculated to advance aud increase it. Can it be imagined, 
then, that under such a power of regulating trade, Congress 
has a constitutional authority to adopt measures injurious te it, 
for the purpose of advancing some ctler interest? Certainly 
not. If so. theu it is quite clear that Congress, under the power 
of regulating trade, lias no constitutional authority to lay a da- 
ty ou Imports, for the mere purpose of encouraging mavufac- 
tures: though, if itcan be made to appear, that by the impesi- 
tion ef such taxes or duties, trade or commerce will be ad- 
vanced, it cannot be doubted that Congress bas such power; 
and this is a subject that the Constitution subuits to their dis- 
cretion. 

It remains, then, to consider, whether, if the general welfare 
of the States will be promoted by taxing imports, Congress has 
vot the power, under these clauses iu the Constitution, to Ja 
such taxes, even though they may be unfavorable to the inter- 
esis of trade. 

it may be remarked here, that, in giving a construction to the 
Constitution, what the States really intended should be the 
guide; and the words used in the Constitution should always 
be taken, not independently and by a strict const u-tiog. but 
with a reference to such intention. However advantageous, 
therefore, it may be for the interests of the United States, that 
a certain power should be given to Congress, if such power 
does not appear to be given in the Constitution, or, if it may 
possibly be considered as coming withia the comprehensive 
range of a ‘very general expression, in all probability could 
never have been in the contemplation of the States to bestow 
on Congress, it cannot be sustained by, or implied from, mere 
considerations of political expediency. 

In adopting the Constitution, each State must be considered 
as having acted ou iis own judgment with regard to the powers 
which it was willing to joiu in coniicing to Congress. Though 
acertain power, therefore, may have been considered very 
proper to be granted to Congress by one or more States, yet 
some particular State may have thought otherwise, and there- 
fore may have refused toconfer it. In any such case, to eudea- 
vor to make use of general words, in their most comprehensive 
sense, iv order to prove that a certain power is given by them 
to Congress, which such State never contemplated, would be 
a dishonorable attempt to make the Constitation a catching 
bargain. But there never ean be any necessity for resorting to 
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Banner of the Constitution. 





so degrading an expedient. For, if it will be advantageous to 
the common ioterest of the United States, that Congress should | | 
have a certain power, and it is doubtfal whether it is granted 
to them by the Constitution, it would be far better to propose an 
amendment to the Constitution, for the purpose of removing 
the doubt, and either grant or deny the power expressly, than 
by ao artificial or subtle construction of the Constitution, usurp 
a power not distinctly granted by it, to the great dissatisfaction 
of the dissentients. But, it may be objected perhaps, that by 
a fair interpretation, the power may be considered as given by 
implication, or, that it is given according to the literal sense of 
the words; and, if it is submitted as an amendment to the 
Constitation, it may be impracticable to convince a snflicient 
number of those who have the power to make amendments, to 
reader it effectual as such. ‘The answer is, if the grant of the 
power to Congress is at all doubtful, and the expediency of it 
is so uncertaiu, that a sufficient majority cannot now be obtain- 
ed to wsert it as an ameudment to the Constitution, it will be 
better to consider it as not granted, than to exercise it against 
the opinien of so mauy dissenlients, as to its coustitutionality, 
as well as to its policy. 

Iu answer then to the proposed inquiry, it may be observed, 
that Congress undoubtedly has a power to impose taxes, im- 
posts aud duties, &c., on imports, in three cases, and in those 
only. viz: 1, to pay the aational debt; 2, to provide for the 
common defence ; 3, to previde for the general welfare. But 
what was the intended operation of this power to impose du- 
ties, &e.? It seems clear that it was to raise money, which 
was afterwards to be appropriated and expended in obtaining 
one or more of these objects. Beeause the duties are to be 
imposed, 1, to pay the public debt, which cannot be done 
without collecting and appropriating money ; 2, to provide for 
the commen defence, which can only be done by appropriat- 
ing the money collected from the duties, to the pay of the ar- 
my or navy, which Congress is authorized by the Constitution 
to raise, or maintain, &c. &c.; 3, to provide for the general 
welfare, viz: by the appropriation of the money collected from 
the duties, to defray the expense of any measures of general 
expediency. 

The injury done to the trade of the country by laying heavy 
duties in order to pay the public debt, in the first case, or, in 
order to provide for the public safety, iu the second, must be 
borne, if necessary, as a concession made to justice, or a sacri- 
fice 10 necessity. But, if the tax or duty is imposed to provide 
for the geverai welfare, a distinction should be taken. For, 
if the sacrifice made io the loss of trade, is general to all the 
States, and the benefit derived from the sacrifice is likewise 
genera! then the whole becomes a question of political ex- 
pediency, tor the decision of Congress, whether traie shall 
thus be burdened with taxes, in order that the money raised 
by them should be expended in promoting such measures or not. 

But if one State alone is to suffer in its trade, yet derive 
little or no advantage from such measures, while the other 
States, without suffering any material disadvantage in their 
commerce, are to derive the whole advantage of such measures, 
this will be wholly contrary to the true intention of the parties 
to the Constitution, as well as taking a very unfair and disho- 
norable advantage of the State thus oppressed. 

There is nothing at all refined in this doctrine, since it ts 
grounded ou plain principles of justice aud honesty, which 
every man of iotegrity would blush to transgress in the com- 
mon transactions of private life, aud which ought not to be 
disregarded or overstepped by statesmen and politicians, how- 
ever high their stations and offices, and however great their 
popularity. 

The application of this doctrine is easy. Congress has no 
constitutional power, under the three first clauses in Article 1, 
section vill. to impose taxes or duties of any kind, except for 
the purposes of revenue. Because, though such a power may 
seem, at first sight, to come within the very general words of 
the Constitution, vet their sense must be restricted to what was 
the real intention of the States, at the time of its adoption. 

It remains to consider the fiual question, whether any part 
of the Constitution gi®es Congressa power, either expressly or 
by necessary implication, to impose a duty on imports, for the 
acknowledged purpose alone of encouraging domestic manu- 
factures. 

Any person consulting the Constitution for the purpose of 
ascertaining whether such a power is given in it to Congress, 
would very naturally turo to those places in it where taxes, du- 
ties, and the regulation of trade are mentioned; and, if he 
could not find any such power granted to Congress, either in 
express terms, or by neeessary implication, he would be very 
apt to give over farther examination, and conclude that no 
such power is delegated by it. But, in all probability, the true 
reason why nothing can be found in the Constitution in relation 
to such a power in express terms, is, because at that time ma- 
nufactures were so hite advanced jn this country, that the en- 
couragement of them was not much considered, in comparison 
with the important objects particularly contemplated in its 
adoption. For it was sot until Hamilton drew up his report 
on manufactures, that the subject attracted the public attention 
in this country which it deserved. 

The country at that time being in debt, and it being neces- 
sary fo raise money to pay it, as well as for other purposes, the 
coustitutionality of which was sever doubted; and the least 
burdeasome way of raising the money being by the imposition 
of duties on imporis, the sole question was, upon what articles 
it would be the best policy to lay duties. The present consti- 
tutional question, whether Congress bas a right to lay duties 
for the mere purpose of encouraging inanulactures, was not 
much thought ol; because, as the payment of the public debt 
was a sufficient econstiiutional ground for the imposition of du- 
ties, it was unnecessary to look for another. According to the 

policy recommended by that distinguished politician, but 
which, whether wise or uuwise, bas long prevailed in commer- 
cial and manawfactering countries, the duties ought to be laid 
ou such articles of foreiga growth or manufacture as interfere 
in our own market with similar articles of home production. 
The reason is, because if this were not done, foreign growers 
and manufacturers, owing to the greater cheapness of labor iu 
old countries, and greater capital, superior skill and experieuce, 
and perhaps other causes, which it is not material to consider 
here, would be able to undersell us in our own: market, and 
the consequence of which would be, that our own countrymen 
would be discouraged from manufacturing, &c.; because the 
low price at which they would be compeiled to sell, would pre- 


pay the public debt, or for other coustitutional purposes, such 
cousiderations of public policy are properly allowed to desig- 
nate the articles upon which the duties should be laid. But 
where there is no such foundation, the money not being want- 
ed for any constitutional purpose, there is no room for the 
question of policy, uutil some other constitational occasion, if 
there be any such, occurs for the exercise of this power. In 
relation to the present subject, therefore, po conclusive infer- 
ence can be drawn from the recommendations of Hamilwwn, 
whatever weight may be due to his opinion. 
consideratious may perhaps aflord some assistance in determin- 
ing this point: 


fare of al! the States. 
er is given to Congress iu express terms, to provide for the 
general welfare, except iu the single case of laying taxes, Xe. 
‘to provide’ ‘for the general welfare.’ 
mediately or remotely the sole object of every power enume- 
rated in Article 1, section &. 
hensive that Congress might either usurp powers not granted 
toe them, or misuse those that were, certain powers are express- 
ly denied to Congress, and the exercise of some of those which 
are granted, is restricted to certain cases. 


Consticmtion. 


expedient, with the exception of such as involve the exercise 
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Where, therefore, Congress have the constitutional power t 
ay imyosts, the money arising from them being necessary to 


The following 


The Constitution was adopted to promote the general wel- 
But, though this is self-evideat, no pow- 


Yet, this is either im- 


But as the States were appre- 


Here, then, two different constructions may be given to the 
1. As the sole object of the formation of the 
Union, was to provide for the general welfare of the States, it 
may be considered that Congress have the power to adopt any 
measures whatever for that purpose, which they may think 


of powers, expressly forbidden either wholly, or in certain cases 
only which are specified. If this principle of construction 
should be adopted, it will follow that the enumeration of the 
powers expressly conferred on Congress iv section 8, of Arti- 
cle I, will have no other operation than to state in express 
terms, what would have been understood without them, on a 
fair construction of a mere power to provide for the general 
welfare. It will be necessary then to suppose, that this enu- 
meration was made merely for the purpose of preventing all 
doubt as to the most important of the powers, as far as the 
States could agree on the subject. It will be necessary, also, 
as these erpress powers alone are inadequate to the contem- 
plated object, to imply or infer, not only all the powers which 
are necessary to carry the expressed powers into execution, 
for this the Constitution grauts in the sweeping clause, but also, 
all such powers as shall be necessary to promote the priaci- 
pal object of the Union, viz: the general welfare, with the ex- 
ception of those powers aod acts only which are expressly pro- 
hibited in the Constitution. 

Under this coastruction, the principal question might be set- 
led at once without difficulty. For, then, under this general 
power to promote the general welfare of the United States, if 
it were expedient to lay a duty on imports for the mere pur- 
pose of encouraging domestic manufactures, Congress might 
constitutionally do it, because it is not forbidden in the Cousti- 
tution in express terms. In such case, the policy of the mea- 
sure, the articles on which the duties should be imposed, the 
amount of the duties, and the duration of the act imposing 
them, would all be equally at the discretion of Congress. 
This construction, however, would be liable to the objection 
that the Constitution, after enumerating certain powers, pro- 
vides that all powers not given in it to Congress, are reserved 
to the States or the people. From this reservation, those pow- 
ers are excepted which are necessary to the exercise of those 
which are expressly given. And, therefore, if this reservation 
has any operation at all, it must apply to all powers which are 
neither expressly granted in the Constitution, nor necessary to 
the exercise of those which are so. It is true, certain powers 
are forbidden to Congress ; yet, as it was pot sapposed that 
the enumeration of devied powers was so complete, that Con- 
gress might constituulionally exercise any powers vot enumer- 
ated and forbidden, this reservation of powers not granted was 
made lu express terms. 


Now, it is apparent, if Congress have the power to adopt 
measures of every kind whatever which tbey think expedient 
for the general welfare, with the exception of such only as are 
expressly forbidden, or depend upon the exercise of powers 
which are so, theu the express general reservation of all pow- 
ers not granted, becomes Wholly inoperative. Since, ootwith- 
standing this reservation, Congress will have authority to ex- 
ercise upy powers and do any acts, pot expressyy forbidden, if 
they sheuld consider them conducive’to the general wellare. 

The other construction is grounded on the supposition, that 
the States being jealous of their rights and interests, and, con- 
sequently desirous of guarding against the possibiluy of any 
usurpation of powers by Congress, having expressed the gen- 
era! objects of the Union iu the preamble to the Constitution, 
as a limitation of the purposes for which the powers delegated 
in it are to be employed, have made an euumeration of all the 
powers which they were willing to entrust to Congress, aud af- 
ter having expressly forbidden the exercise of some of those 
powers in certain cases, and also having express/y deuied cer- 
tain other powers in avy case, in order that there might re- 
main no doubt at all on the subject, have finally made an ex- 
press reservation of ull powers not granted to Congress in the 
Constitution. ‘The effect of this last principle of construction 
will be, that Congress, for the general purpose of providing for 
the geveral welfare, can exercise no other pewers than those 
which are granted in the Constitution in express terms, and 
such others as are so necessary to the exercise of them, that 
the latter, the erpress powers, cannot effectually be exercised 
without the former, the implied powers. Under this latter con- 
struction, the power of imposing duties on imports, for the sole 
purpose of encouraging dumestic mavulactures, is not author- 
ized by the Constitution. But perhaps the reader will come 
to the conclusion that, with regard to some few particulars, the 
decision of which, at the time of adoptiag the Constitution, 
was a matter of no immediate necessity, snd which, if stated 
in express terms, would never have received the sanction of all 
the States, the Constitution is not so much an exemplification 
of a compact, in which all those who adopted it actually 
agreed, as it is a form of words, expressing clearly all that was 
agreed, but leaving matters which they could not agree upon, 


to their construction. 





vent their receiving reasonable wages for their labor. 


But the whole subject is submitted to 
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PROPOSALS 
FOR PUBLISHING A CHEAP AMERICAN EDITION 


OF 


The Foreign Quarterly ann Westminster 
REVIEWS. 


enter modern plan of bringing into the notice of the public the 
various works issued from the press, through the means of Re- 
views, in which their beauties or defects are pointed out, appears to be 
so generally adopted in Great Britain and the United States, that an 
acquaintance with the most popular periodicals of this class has now 
become a positive requisite for every one who takes an interest in the 
progress of general literature and science. These Reviews not only 
serve up what may be termed the cream of all the publications worth 
being noticed, and thus enable the reader to aequire a knowledge of 
books which he may not wish to parchase, or with which he may desire 
to enlarge his library, but they, at the same time, present to him the 
taste and judgment of the Reviewers, who are usually men of letters, 
capable, not only of expressing their opinions in appropriate language, 
but able to embellish their criticisms w:th sensible or profound disquisi- 
tions upon matters connected with the subjects before them. Reviews, 
in fine, as conducted at the present day, constitute a sort of abridgments 
of works which can never reach the great mass of readers, and, at the 
sume time, give a tone to the literatare of a country, and a circulation 
to KyowLepce—the great source of national prosperity and power— 
which it could not otherwise attain. 

The four principal Reviews now published in Great Britain, are, the 
Edinburg, the Quarterly, the Foreign Quarterly, and the Westminster. 
Of the two first, an American Edition has, for many years, been pub- 
lished, at Boston. Of the last two, nove has heretofore been underta- 
ken ; and, as they are of more recent origin than the others, and are 
not so well known on this side of the Atlantic, it may be expedient to 
state a few words in relation to them. The Foreign Quarterly was es- 
tablished in 1827, is conducted with great talent, and is especially de- 
voted to criticisms upon publications which first appear on the Continent 
of Europe. The Westminster was commenced in 1824, is edited with 
signal ability and spirit, and advocates the most liberal principles of le- 
gislation and reform. 

To the American scholar and miscellaneous reader, the possession of 
one or both of these Reviews, is a great desideratum ; bat their cost 
abroad, which is 6 shillings sterling each No., amounting, at the par of 
exchange, to $5 76 per annum for each Review, besides the expenses 
of importation, has hitherto limited their circulation. To obviate this 
difficulty, is the design of these proposals ; and, when the Publisher 
states that it is his intention to furnish the treo Reviews at less than the 
price at which either of them can now be procured, he trusts that he will 
be considered as offering to the patronage of the reading community a 
publication deserving of the general support. This he will be enabled 
to do, in part, by having no editorial services to pay for, the expense 
of which adds so greatly to the cost ofan original Review, and in part 
by the employment of smaller type than that used im the originals, 
which will require a less quantity of paper, and thus not only reduce 
the postage upon copies which go by mail, but diminish the number of 
volumes to be bound at the end ef the year. 


TERMS: 

1. The edition of the United Foreign Quarterly and Westminster 
Reviews, will be published in Quarterly Numbers of about 144 pages 
octavo, upon paper of equal quality with that generally used for perio- 
dicals vf that class, in brevier type and doable columns, each namber 
containing the entire contents of the corresponding original. 

2. There will be no intermixing of the matter of the two Reviews, 
each one constituting @ work by itself, of four Quarterly Nos., making, 
in the year, one volame of about 576 pages. 

3. The work will commence with the volame of each Review which 
begins in January next, and will be pat to press immediately on the 
receipt of the first No. of each, which may be expected to take place in 
February or March. The successive Nos. will also appear as soon af- 
ter the foreign copy shall have been received, as practicable, without 
reference to any stated period, and to insure their early appearance, 
several copies of the originals will be ordered to be sent from England 
by different vessels. 

4. The subscription money will be payable on delivery of the first 


No. of each of the works subscribed for, and annually thereafter in 
advance, 


5. The price, for either one of the Reviews will be three dollars per 
annum ; for both, to go to the same address, fice dollars per annum. 

6. No subscription will be taken for a less term than one year, nor 
will any subscription be discontinued, but at the option of the Publish- 
er, until all arrearages are paid. 

7. All postages must be paid, except upon letters containing fire dol- 
lars and upwards ; and the transmission of money, by mail, will be at 
the risk of the Publisher. The notes of any solvent Banks will be re- 
ceived in payment, 

8. To Booksellers, Publishers, Postmasters, or other respectable per- 
sons, in any part of the United States or Canada, who may be disposed 
to take either oc both of the Reviews to the value of $50 and upwards 
per annum, a liberal discount will be allowed, proportioned to the nuw- 
ber of copies ; but satisfactory references will be expected. 

= Communications to be addressed to 
THOMAS W. USTICK, 
Printer, No.3, Franklin- Place, near the Post-Office, 
Philadelphia, Sept. 21, 1832. Philadelphia. 








EDITED BY CONDY RAGUET. 





TERMS.—This paper is published every Wednesday, and will, as 
heretofore, advocate the principles of Free ‘Trade and a limited con- 
struction of the Constitution. 


> The price is Five Dollars per annum, payable annually in ad- 
vance.——Subseriptions for less than a year, at the rate of Six Dollars 
per annum. 

7 Communications to be addressed to the Editor, and all postages 
to be paid, except upon letters enclosing the amount of one year’s 
subscription. 

= There are no permanent Agents for this paper at any place, and 
all elgeace are to be made directly to the Editor, who incurs the risk 
of their transmission by mail, and will forward reeeipts therefor, free 

é€, to the subscribers. 
{> The notes of any solvent Banks, most convenient to subscribers, 
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